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MEMORANDUM DECISION ON PLAINTIFF’'SMOTION TO ALLOW LIMITED
DISCOVERY

The plaintiff in this action, which was transferred from the Didtrict of New Hampshire dueto a
recusa of the judges of that digtrict (see Docket Item 1 and D. of Me. Local Rule 83.12), seeksleaveto
conduct discovery on the question whether defendant Ammonoosuc Community Hedth Services, Inc.
(*ACHS’) and its employees were acting within the scope of their federd employment at the time of the
eventsgiving risetothisaction. Plaintiffs [sc] Motionto Allow Limited Discovery and Evidentiary Hearing
on Factua Issues Raised by the United States's [sic] Moation to Substitute (Docket No. 10) at 3. This
motion was filed in response to thefiling by the United States of amotion to subgtituteitself for AMHSasa
party defendant pursuant to 28 U.S.C. § 2679(d). Motion to Substitute the United States for
Ammonoosuc Community Health Services, Inc. as Defendant (Docket No. 5). The plaintiff’sdeadlinefor

responding to the moation to subgtitute has been extended to May 28, 2004 or adate 14 daysfrom the date



of decison on this motion, whichever first occurs. Docket No. 12. | deny the motion for leave to conduct
limited discovery.

Theplaintiff contendsthat the certification of the United States attorney to the effect that ACHS and
its employees were acting within the scope of federd employment at the relevant time, upon which the
government’ s motion to subgtitute isbased, isopentojudicid review and that thereis“asubgtantia question
about whether ACHS was acting within the scope of its Federa grant employment because the home
vidting program of ACHS, whichisat issues[dc] in this case washot funded pursuant to the Federal grant
goplication.” Plaintiffs [sc] Memorandum of Law in Support of Motionto Allow Limited Discovery, ec.
(“Plantiff’ s Memorandum”) (Docket No. 11) a 2-5 (emphassin origind). ACHS and the United States
do not dispute the first contention but assert that the plaintiff has not demongrated that any disputed issues
of materia fact exist with respect to that question. Ammonoosuc and United States Objection to Plaintiff’s
Motion for Limited Discovery and Evidentiary Hearing (“ Objection”) (Docket No. 13) at 2. | agree.

The United States and ACHS * accept as true, for purposes of the subgtitution motion, plaintiff's
dlegationsthat the home-vigting program wasether partly or fully funded by the State of New Hampshire.”

Id. a 7. Given thisdipulation, it isdifficult to discern how anything beyond legd argument will be before
the court in connection with the motion to subgtitute.  The plaintiff contends that a particular Public
Information Notice issued by the Bureau of Primary Hedlth Care of the federd Department of Hedlth and
Human Services cannot serve as the basis for the certification and that the interpretation of applicable
datutes and regulations set forth in that document is contrary to the language of those statutes and
regulations, contrary to Congressond intent and uncondtitutiond. Plaintiff’ sMemorandum at 5. In addition,

the plaintiff contends that the United States attorney failed to sate the basisfor the certification in sufficient



detal. Id. at 5-6. Each of these contentions is a legd argument, not dependent in any way on factud
discovery.

Evenif afactud issue had been suggested by the plaintiff, she has not made “ an evidentiary proffer
capable of generating a genuine issue of materid fact as to whether the defendant was acting outside the
scope of . . . employment.” Ware v. Doane, 227 F.Supp.2d 169, 173 (D. Me. 2002). Given the
dipulation of the United States and ACHS, there gppears to be no genuine issue of materid fact.
Accordingly, neither discovery nor an evidentiary hearing isindicated. 1d.; accord, Schrob v. Catterson,
967 F.2d 929, 936 (3d Cir. 1992). See also Day v. Massachusetts Air Nat’| Guard, 167 F.3d 678,
686 (1t Cir. 1999) (“Before a court is cdled upon to convene an evidentiary hearing [on the issue of
certification], it is entitled to something more than conclusory abstractions from the party demanding the
hearing.”).

Inareply memorandum the plaintiff seeksto raise new issues, contending firgt thet factud discovery
“will show thet a the time of the home vigtsin question, Z.B. was no longer receiving medicad care from
ACHS’ and that the services a issue were not within the protection of the Federa Tort Clams Act under
42 C.F.R. 8 6.6(b). Pantiff's Reply to Ammonoosuc and United States s[sic] Objection to Plaintiff's
Motion for Limited Discovery and Evidentiary Hearing (“Reply”) (Docket No. 18) a 4-5. Thisisan
entirely new argument, not presented in the plaintiff’ sinitial motion, and accordingly may not be considered.

See Senson v. McLaughlin, 2001 WL 1033614 (D.N.H. Aug. 24, 2001), at *6 & n.4 (issuesraised for
the firg time in reply briefswill not be consdered). The sameistrue of the plaintiff’s new arguments that
discovery is necessary to determine whether Z.B. was a patient or qudified non-patient of ACHS at the
relevanttime. Reply a 8-9. Theplantiff’ sargument that sheisentitled to equitable tolling of the gpplicable

datute of limitations if the subgtitution is dlowed and therefore is entitled to dscovery on the question



whether ACHS*" concealed” its deemed federd-employment status, id. at 9-10, in additionto thefact that it
is aso new, adds nothing to her clam on the issue before the court. That argument, and the related
discovery, will be appropriate only after the subgtitution issueis decided. The remainder of the plaintiff’s
reply memorandum merely restates the lega arguments presented in her origind mation. Id. at 6-8.

For the foregoing reasons, the plaintiff’s motion for leave to conduct discovery and for an

evidentiary hearing on the United States attorney’ s certification isDENIED.

Dated this 22nd day of April 2004.
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