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REPORT AND RECOMMENDED DECISION*

This Socia Security Disability (“SSD”) apped raises the issue whether subgtantid evidence
supports the commissoner’ s determination that the plaintiff, who suffersfrom an affective mood disorder,
capd tunnel syndrome, epicondylitis of the right ebow and degenerative joint disease of the right
acromioclavicular joint, is capable of making an adjusment to work exigting in sgnificant numbersin the
nationa economy. | recommend that the decision of the commissioner bevacated and the case remanded

for further proceedings.

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s Office. Oral

argument was held before me on February 25, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



In accordance with the commissioner’s sequentid evauation process, 20 C.F.R. § 404.1520;
Goodermote v. Secretary of Health & Human Servs,, 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judge found, in relevant part, that the medica evidence established that the plaintiff had an affective
mood disorder, carpal tunnel syndrome, epicondylitis of the right elbow and degenerative joint disease of
the right acromioclavicular joint — impairments that were *“ severe” but did not meet or equal thoselistedin
Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Ligtings’), Finding 3, Record at 18; that the evidence
supported afinding thet the plaintiff retained theresidua functiond capacity (“RFC”), inter alia, tolift and
carry twenty pounds occasionaly and ten pounds frequently and to occasiondly perform overhead work
with his right upper extremity, dthough he was unable to congtantly handle or reach, Finding 5, id.; that
athough the plaintiff was unable to perform his past relevant work or the full range of light work, he was
cgpable of making asuccessful vocationd adjustment to work existing in Sgnificant numbersin the nationa
economy, Findings 6, 10, id.; and that he therefore had not beenunder adisability at any time through the
date of decison, Finding 11, id. The Appeals Council declined to review thedecison, id. at 5-6, making it
the final determination of the commissoner, 20 C.F.R. § 404.981; Dupuis v. Secretary of Health &
Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).2

The standard of review of the commissone’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by

such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.

2 The decision in issue was rendered on remand from the Appeals Council, which vacated a prior decision in this case.
See, e.g., Record at 12, 131-33.



Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d a 7. Therecord must contain pogtive evidence in support of the commissioner’ sfindings regarding
the plaintiff’s resdua work capacity to perform such other work. Rosado v. Secretary of Health &
Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plaintiff complains that the adminigrative law judge erroneoudy (i) found that he retained the
RFC to use his hands and wrigts frequently, (ii) asked a vocationd expert at hearing to assume the
exisence of that unsupported RFC, and (iii) then relied on testimony premised on the flawed RFC to
support his Step 5 finding.  See generally Statement of Errors and Fact Sheet (“ Statement of Errors’)
(Docket No. 8). | agree.

|. Discussion

It is bedrock Social Security law that the responses of avocationd expert arerelevant only to the
extent offered in response to hypotheticals that correspond to medica evidence of record. Arocho v.
Secretary of Health & Human Servs, 670 F.2d 374, 375 (1st Cir. 1982). Further, anadminidrativelaw
judge, asalayperson, isnot quaified to trandate raw medica datainto functiond restrictions; hetypicaly
must rely on medica experts to do so for him. See, e.g., Gordils v. Secretary of Health & Human
Servs, 921 F.2d 327, 329 (1< Cir. 1990) (dthough an adminigtrative law judge is not precluded from
“rendering common-sense judgments about functiona capacity based on medicd findings,” he “is not

qudified to assess resdua functiond capacity based on abare medica record”).



The Record contains two Disability Determination Services (*DDS’) physca RFC assessments,
one completed by Karen Anne Brown, SDM, on November 6, 2001 and one completed by Lawrence P.
Johnson, M.D., on December 3, 2001. See Record at 292-99, 318-25. Inasmuch as appears, the
acronym “SDM” gtandsfor “ Single Decison Maker,” seeid. at 84, and Brownisnot amedical expert. In
any event, the adminigrative law judgemade plain that he did not rely on either assessment, stating: “Dueto
new and materid evidence, including the testimony at hearing, thefindings of the medica expertsat the Sate
Disability Determination Services are found to be no longer consstent with the record as a whole.
Therefore, thar findings are given lessweight by the undersigned.” 1d. at 16.

With respect to upper-extremity limitationsthe adminigtrative law judge relied, insteed, on two other
opinions of record: an independent medical evauaion completed on February 28, 2001 by Peter K.
Esponnette, M.D., in the context of a workers compensation claim, and a consulting-examiner report
completed on October 2, 2001 by William F. Boucher, M.D., for DDS. Seeid. at 16, 277-83, 284-86.
The adminidrative law judge accuratdy summarized the upper-extremity limitations noted by Drs.
Esponnette and Boucher: thet, per Dr. Esponnette, the plaintiff should avoid highly forceful grasping, highly
repetitive hand motionsor exposureto vibratory equipment and, per Dr. Boucher, the plaintiff should avoid
sustained or repetitive use of theright arm above shoulder leve or forceful repetitive pushing or pulling with
therightarm. Seeid. at 16, 283, 285. However, without explanation, he then crafted an RFC that deviates
in some respects from those opinions. See, e.g., id. at 72-73 (asking vocationa expert to assume, inter

alia, ahypothetica claimant who has“limitationsasfar asreaching isconcerned, they should not haveto do



any overhead work morethan occasiondly. They should not haveto handle or use hisright upper extremity
for reaching congtantly. Thet is, he can use those — his right upper extremity frequently for that work.”).

The vocationa expert opined that adamant with theRFC posited by theadminidrative law judge
could perform baler machine operator, pressfeeder and hand sprayer jobs. Seeid. at 72-74. However, as
the plaintiff pointsout, see Statement of Errorsat [2], when his counsd asked the vocationd expert whether
aclamant capable of performing only occasiond (rather than frequent) handling or grasping could do any of
those three jobs, she tedtified that such a clamant could not. See id. at 82-83. Counsd for the
commissioner pointed out a oral argument that no medical evidence of record supports the plaintiff’'s
contention that he islimited to performing only occasond handling or grasping; however, even assuming
arguendo that thisis so, | do not construe the Esponnette, Boucher and Boothby reports as providing
positive evidence that the plaintiff retained the RFC to perform those activities frequently.

Insummary, itisnot cear that theadministrative law judge’ s upper-extremity RFC determination—
particularly hisfinding that the plaintiff was capable of frequent reaching — squares with the Esponnette and
Boucher opinions. Put differently, the Record appears devoid of “poditive evidence’ supporting that
particular (and as it turns out critical) aspect of RFC. Accordingly, reversal and remand for further

proceedingsis warranted.*

% The Record contains what arguably is a third opinion shedding light on upper-extremity limitations, from John A.
Boothby, M.D., dated November 21, 2000, stating in relevant part: “If [the plaintiff] is able to change hisjob so he does
not have frequent repetitive wrist motions, that is also beneficial for most patients [with carpal tunnel syndrome].”
Record at 276. This, aswell, provides no positive evidence that the plaintiff is capable of frequent reaching or handing.
* At oral argument, | asked counsel for both the plaintiff and the commissioner to comment on the significance of a
seeming admission by the plaintiff that he could work. The transcript of the plaintiff’s hearing before the administrative
law judge contains a colloquy in which the plaintiff admitted to the administrative law judge that he did not want to take a
minimumwage job. See Record at 64-66. Following this dialogue, the administrative law judge stated: “The disability
program is not for people who don’t want to take minimum wage jobs. Disability program isfor people who cannot do
any jobs. Areyouthat?’ Id. at 66. The plaintiff responded: “I feel | could do something, but | don’t know what.” Id.
Counsel for the commissioner agreed that this comment could not satisfy the commissioner’s Step 5 burden to prove the
(continued on next page)



II. Conclusion
For theforegoing reasons, | recommend that the decision of the commissioner beVACATED ad

the cases REM ANDED for proceedings not incongstent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
bei ng served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 3rd day of March, 2004.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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plaintiff's ability to perform work existing in significant numbers in the national economy; rather, she suggested, the
comment was properly considered at Step 4 in weighing the plaintiff’ s credibility. | am satisfied that this vague comment
does not contribute to a positive finding that the plaintiff was capable of frequent grasping and handling.
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