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MEMORANDUM DECISION ON DEFENDANTS
MOTION FOR HEARING AND RECOMMENDED DECISION
ON DEFENDANTS MOTIONSTO DISMISS
The eight defendants named in this case — Firsdmark Corporation (“Firstmark™), John T. Wyand,
Robert R. Kagplan, John D. McCown, H. William Coogan, Jr., Susan C. Coogan, Donald V. Cruickshanks
and R. BrianBdl (collectively, “ Defendants’) — move pursuant to Federal Rule of Civil Procedure 12(b)(6)
to dismiss dl counts againg them in this action dleging a mix of federa-securities-law and Sate-law
violations. See Defendants Motion To Dismiss, etc. (“Firstmark Motion”) (Docket No. 43) at 1; Motion
To Digmiss of Defendants William and Susan Coogan, etc. (“Coogan Motion”) (Docket No. 39) at 1,

Motion To Dismiss of Defendant Donad Cruickshanks, etc. (“ Cruickshanks Motion”) (Docket No. 40) a

1; Motion To Dismiss of Defendant R. Brian Bdl, etc. (“Bal Motion™) (Docket No. 41) at 1 (collectively,



“Motions To Digmiss’).! Andillary thereto, the Defendants move pursuant to Loca Rule 7(f) for ord
argument. See Defendants Request for Ora Argument (“Hearing Motion”) (Docket No. 60). | deny the
Hearing Motion on the ground that the parties’ papers provide a sufficient basis on which to decide the
Motions To Digmiss and recommend that the Motions To Dismiss be granted.?

I. Applicable Legal Standards

“In ruling on amotion to dismiss [under Rule 12(b)(6)], a court must accept astrue dl the factud
dlegations in the complaint and congtrue dl reasonable inferencesin favor of the plaintiffs” Alternative
Energy, Inc. v. S. Paul Fire & MarineIns. Co., 267 F.3d 30, 33 (1st Cir. 2001). The defendantsare
entitled to dismissal for failure to state a clam only if “it gopearsto a certainty that the plaintiff would be
unable to recover under any set of facts” State . Bank & Trust Co. v. Denman Tire Corp., 240 F.3d
83, 87 (1t Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).

Ordinarily, in weighing a Rule 12(b)(6) mation, “a court may not consider any documentsthat are
outside of the complaint, or not expresdy incorporated therein, unlessthe motion is converted into one for
summary judgment.” Alternative Energy, 267 F.3d a 33. “Thereis, however, a narrow exception for
documents the authenticity of which are not disputed by the parties;, for officid public records, for
documents centrd to plaintiffs clam; or for documentssufficiently referred tointhecomplaint.” 1d. (ataion
and internd quotation marks omitted); see also, e.g., Young v. Lepone, 305 F.3d 1, 11 (1st Cir. 2002)

(“When thefactud dlegations of acomplant revolve around adocument whose authenticity isunchalenged,

! The Defendants alternatively ask that the court dismiss the federal securities-law claims pursuant to Rule 12(b)(6) and
declineto exerciseits supplemental jurisdiction over the remaining state-law claims. See Firstmark Motion at 1-2.

2 0On January 6, 2004 | granted a second ancillary motion, filed by the plaintiffs (John J. Gorman, individually and
derivatively on behalf of Firstmark, Kurt J. Rechner, individually and derivatively on behalf of Firstmark, and Phil A.
Whitney and Karin Whitney, on behalf of themselves and all others similarly situated and derivatively on behalf of
Firstmark (collectively, “Plaintiffs’)), for leaveto file asurreply. See Order Granting [Docket No.] 57 Maotion for Leave To
(continued on next page)



that document effectively mergesinto the pleadings and the trid court can review itin deciding amotionto
dismiss under Rule 12(b)(6).”) (citations and interna quotation marks omitted).

The partiesrely on anumber documents expresdy incorporated within, or centrd to, the Plaintiffs
complaint. See, e.g., Firsmark Motion at 2 n.2; Plaintiffs Opposition to Defendants Motions To Dismiss
(“Oppogtion’) (Docket No. 45) at 3, 47 n.20. To the extent that | find excerpts from these documents
gopropriate for consderation in the context of a Rule 12(b)(6) motion and materid to dispogtion of this
recommended decision, | weave them into my recitation of the facts.

I. Factual Context

For purposes of the Motions To Dismiss| accept the following well-pleaded facts as true:

Faintiff Gorman, aresdent of Augtin, Texas, has owned varying amounts of Firssmark common
stock since gpproximately December 1998. Complaint §12. Asof July 1, 2003 he was the beneficia
owner of 1,286,788 shares of Firstmark common stock. Id. Plaintiff Rechner, aresdent of Austin, Texas,
has been the joint beneficid owner, with hiswife, of 20,000 sharesof Firstmark common stock since May
29, 2002. Id. 113. Pantiffs Phil A. Whitney and Karin Whitney (together, “Whitneys’), resdents of
Cranberry Idand, Maine, are the record owners of 3,289 shares of Firsgmark common stock. 1d. § 14.
The Whitneys shareholder status devolved to them by operation of law through an inheritance from Mr.
Whitney’s parentsin the mid- to late 1990s. 1d. Mr. Whitney’ s parents owned the shares beginning prior

to January 1, 1996. Id.

File (Docket No. 62).

% Although courts “construe all well-pleaded allegations liberally at this stage in the proceedings, we do not credit
conclusory assertions, subjective characterizations or outright vituperation.” Barrington Cove Ltd. P’ship v. Rhode
Island Hous & Mortgage Fin. Corp., 246 F.3d 1, 5 (1st Cir. 2001) (citations and internal quotation marks omitted). Asthe
Defendants suggest, see, e.g., Firstmark Motion at 17, the complaint in this case is replete with such non-cognizable
allegations, see, e.g., Plaintiffs Verified Complaint, Including Derivative Claims (* Complaint”) (Docket No. 1) 150 (*With
(continued on next page)



Nomind defendant Firstmark isacorporation organized under the laws of the State of Maine, with
aprincipa place of business at 921 Holloway Street, Durham, North Carolina 1d. 15. Defendant H.
William Coogan, J., uponinformation and belief aresdent of Richmond, Virginia, previoudy served asan
officer and director of Firsmark and currently holds himself out asits chairman and chief executive officer.
Id. § 16.* Defendant Susan Coogan, Coogan's wife and upon information and belief a resident of
Richmond, Virginia, served as adirector of Firgmark from June 1996 through 1999 and again in August
and September 2002. 1d. 17. Defendant Bdl, upon information and belief a resdent of Richmond,
Virginia, previoudy served as a director of Firgmark and as its counsdl. Id. § 18. Defendant
Cruickshanks, upon information and belief aresident of Richmond, Virginia, previoudy served asadirector
and chief executive officer of Firgdmark. I1d. 119. Defendant Kaplan, upon information and belief a
resdent of Richmond, Virginia, previoudy served as Firgmark’ s secretary and as its counsdl. 1d. § 20.
Defendants McCown, upon information and belief aresident of Pound Ridge, New Y ork, and Wyand,
upon information and belief aresdent of Sarasota, Florida, currently hold themselves out as directors of
Firgmark. 1d. 1 21-22.

Prior to Coogan's involvement with the company, Firdmark was principaly engaged through
severd subsdiaries in the financid-services business. 1d. § 28. As of May 1, 1996 Firssmark had
5,000,000 duly authorized shares of twenty-cent par-va ue common stock, with gpproximeately 2,080,634
shares vaidly issued and outstanding as of March 31, 1996. 1d. Firgmark dso had duly authorized

250,000 shares of preferred stock. Id. Uponinformation and belief, asof May 1, 1996 57,000 shares of

Firstmark and its Board under his thumb, Coogan then launched a two-prong assault on the Company and its
shareholders.”), which | omit from my recitation of facts.

* For ease of reference, | shall refer to H. William Coogan, Jr. as“ Coogan,” Susan C. Coogan as “ Susan Coogan” and both
as “the Coogans.”



preferred stock were vdidly issued and outstanding. 1d. Asof May 1, 1996 Firssmark’ s common stock
was registered with the Securities and Exchange Commission (“SEC”) pursuant to section 12(g) of the
Exchange Act and was listed on the NASDAQ Smdl Cap market. Id. 1 29.

In or about the spring of 1996 Coogan negotiated a ded to sl Firgmark a title-insurance
company, asubsidiary of Southern Capital Corp. (“SCC”), that he owned dong with Susan Coogan and
Cruickshanks. Id. 30. On or aout April 30, 1996 Firsmark and SCC entered into an agreement
(“Merger Agreement”) pursuant to which Firstmark would acquire SCC and would issue 40,000 shares of
series B preferred stock to the Coogans and Cruickshanks. 1d. 1 31. Pursuant to section 1.2 of the
Merger Agreement, the Coogans, Ball and Cruickshankswereto be e ected and appointed to serveonthe
Firstmark board of directors (“Board”) “on the Effective Date.” 1d. Section 5.2 provided that, subject to
shareholder gpprova of amendments to the Articles of Incorporation increasing the common stock and
opting out of section 910 of the Business Corporation Act, the Board would vote to convert the preferred
stock no later than January 1, 1997. 1d. Inconnection with the merger, Ball became counsd to Firstmark
and continued in that capacity through approximately March 2001. Id. §32.°

According to the records of the Secretary of State of the State of Maine, on May 7, 1996
Firgmark filed, as a purported amendment to its Articles of Incorporation, an April 29, 1996 director
resolution purporting to authorize the issuance of series B preferred stock upon closing of the Merger
Agreement. 1d. §35. According to the minute book and a consent action dated May 22, 1996, the Board

resolved to increase its Sze from three to seven directors, elected and appointed the Coogans,

® The Plaintiffs assert that the economic terms of the merger transaction are unconscionable on several bases, thedetals
of which areimmaterial for these purposes. See Complaint 1 33.



Cruickshanks and Ball as directors, and resolved to recommend that shareholders, at their next annua
mesting, dect the Coogans, Cruickshanks and Ball as directors. 1d. 1 43.°

OnJune 7, 1996 the Coogans, Cruickshanksand Bal merged SCCinto anewly created Firstmark
subsidiary, Southern Capitd Acquisition Corp. (* SCAC”), inreturn for 40,000 shares of seriesB preferred
stock in Firstmark. Id. §45.” The terms of the Merger Agreement required that Coogan and his co-
conspirators proposeto Firsmark sharehol derstwo amendmentsto the company’ s Articles of Orgenization
[s9c] to (i) increase the authorized common stock to 30 million sharesand (i) opt out of 13-A M.R.S.A. 8
910, which provides shareholders of aMaine corporation with gppraisal rightswhen, asin June 1996, there
is atwenty-five percent or more control transaction. 1d. §51. In October 1996, on January 17 and 31,
1997 and on February 5, 1997 Coogan and his co- conspiratorsissued proxy satementsin connectionwith
aspecia meeting of shareholders cdled to vote on the two proposed amendments. 1d. 52. On February
25, 1997, according to the co-conspirators and subsequent SEC disclosures, Firstmark common:stock
holders approved the two amendments. 1d. 7 64.2

OnMarch 12, 1997 the Board purported to authorize the conversion of the series B preferred into
sharesof Firstmark common stock effective April 2, 1997, subject to Federa CommunicationsCommisson
approva. 1d. 85. Pursuant to the terms of the series B preferred, the conversion ratio was to be based
upon the average of the closing prices for twenty consecutive trading days commencing twenty-five days

before the converson date. |d. The conversion price factor was $2.525, yielding to the Coogans and

® The Plaintiffs assert that these actions are void or voidable on several bases, the details of which areimmaterial for these
purposes. See Complaint 1 34-44.

" The Plaintiffs allege that the issuance of the preferred stock to the Coogans and Cruickshanks is void or voidable for
several reasons, the details of which areimmaterial for these purposes. See Complaint 111 46-49.

® The Plaintiffs allege that the proxy solicitations were false and materially misleading and that the purported Board
approval is void or voidable for a number of reasons, the details of which are immaterial for these purposes. See
(continued on next page)



Cruickshanks atotal of 3,230,287 shares of common stock, representing in excess of sixty percent of the
common stock. 1d. 1 88.°

Coogan advised stockholders he wanted to expand the title-insurance business and hence in
February 1997 sought shareholder gpprovd to increase capital sixfold to 30 millionshares. 1d. 106. But
ingtead of sdlling stock to grow the business he had just merged into Firstmark, even before converting his
preferred, he set out to sall the business and as of August 1997 formally commenced the sdle process. |d.
In September 1998 the NASDAQ Smal Cap Market notified the Coogans, Cruickshank and Ball that,
unlessthey took some action, the Firstmark stock would be delisted for failure to maintain an average bid
price of $1.00 per share. Id. §108. Instead of taking action, they set out to sal Firstmark’ s operating
assets, delay the ddisting process until after the sale was concluded and falsaly represent to stockholders
that the company would take al steps necessary to maintain the listing. 1d.*°

On or about December 2, 1998 the co-conspirators, acting primarily through Cruickshanks, caused
Firstmark to enter into a stock purchase agreement to sell Frgmark’s title-insurance subsidiary to Old
Guard Group, Inc. (“Old Guard”). 1d. §1113. Pursuant to apreliminary proxy statement dated December
31, 1998 the Board caled a specid meeting of shareholders for February 17, 1999 for the sole stated
purpaoses of eecting three directorsfor Firsgmark and approving the sde of itstitle-insurance subsidiary to

Old Guard. Id. §116."* According to Bal’sMarch 5, 1999 minutes, Cruickshanks declared the presence

Complaint 1 53-63, 56-66.

® The Plaintiffs allege that Coogan intentionally delayed a sharehol der meeting and manipulated the stock price downward
so that he could obtain a larger number of shares via the conversion. See Complaint 1 67-96. The details of these
allegations are immaterial for these purposes.

1 The Plaintiffs allege that as part of Coogan’s“schemeto loot Firstmark, delist its common stock and eventually take the
Company private” hefiled afalse Form 13D with the SEC and failed to amend it from at least August 1997 through March
1999 to reveal hisintent to sell the title-insurance business, delist the stock and reduce the number of sharehol ders below
three hundred. See Complaint § 105.

" The Plaintiffs assert that the co-conspirators structured the Old Guard transaction to benefit themselves at the expense
(continued on next page)



of a quorum based on the presence of 3,795,164 shares. Id. I 132. According to those minutes,
Cruickshanks reported that amgjority of the outstanding shares of the corporation’ scommon stock entitled
to vote for the sde had voted in favor of the sde. 1d. 1133.%

After Coogan caused Firgdmark to sl off its operating assets, Coogan and Cruickshanks, the
controlling stockholders, knew that the company needed to acquire an operating company or face a
probable liquidation in view of the substantia complications of status asaholding company pursuant to the
Investment Company Act of 1940 (“1940 Act”). Id. 1 138. After contracting with Old Guard in
December 1998 Coogan, who knew Gorman from prior business dedings, convinced Gorman that
investing in Hrdmark was an attractive opportunity. Id. After announcement of the Old Guard sdein
December 1998 Gorman, in good faith and without notice of any of the dlegations of the Complaint,
purchased a handful of shares on the market. 1d. At the end of March 2000 Gorman purchased another
300,000 shares on the market as Firstmark requested at least a one-year exemption from the 1940 Act.
Id. 11140. Intheface of apossibleliquidation, Coogan and Cruickshanks disagreed about the next step for
the company. 1d. §141. Inor about late 2000 or early 2001, Coogan convinced Gorman to help keep
Firgmark dive as a public company and to help Coogan buy out Cruickshanks. 1d. § 142. Gorman
presented the opportunity to hisfriend Arch Aplin 111, and agreed to loan Aplin asubstantia portion of the
funds necessary to make the investment. 1d. § 143.

On or about February 9, 2001 Aplin, acting in good faith and without notice of the defectsin the

stock set forthinthe Complaint, bought 1,000,000 sharesof Firstmark’scommon stock from Cruickshanks

of Firstmark and that the December 31, 1998 preliminary proxy statement and a January 29, 1999 definitive proxy statement
were false and misleading for a number of reasons. See Complaint 1 114-30. The details are immaterial for these
purposes.

2 The Plaintiffs allege, inter alia, that the declaration of a quorum for purposes of the Old Guard sale was invalid
(continued on next page)



and 60,000 shares from Firstmark directors Settlage and Morison. Id. 1 144-45. In connection with
Aplin's investment in the company, and concurrent with the resgnations of Settlage and Morison as
directors, Aplin and Robert Ellis, amutua friend of Gorman’sand Aplin’s, joined the Board. 1d. ] 145.
Coogan arranged to be regppointed to a new five-person board, concealing from the new directors the
extent of his prior involvement with Firstmark from 1996 through thesaleto Old Guard in March 1999. 1d.
91 149. He induced them to hire him as chief executive officer to act as an investment banker to locate,
acquire and close an acquisition by October 2002. I1d. In November 2001 the SEC imposed aone-year
deadline for Firstmark to acquire an operating company, failing which the SEC would forceit to liquidate.
Id. 1 154. Inor about November 2001, Firstmark hired Coogan as chief executive officer and chairman,
pursuant to a written contract for aone-year term at compensation of $300,000 per year. Id. § 155.
AtaBoard meeting inlate February 2002, with timeto find asuitable acquistion target and closean
acquistion ded running short, Coogan proposed that the company consder acquiring Tecstar Electro
Systems, Inc. (“Tecsta™) in Durham, North Carolina. Id. § 156. In making this proposa Coogan
performed substantid due diligence and disseminated to the Board economic projections. Id. Coogan
withheld from the Board the materid information that Tecstar’ s orders from its primary dient, Honeywdll
Aerospace (“Honeywell”), would drop sharply within months. 1d. 1158, 160. On or about April 25,
2002 the Board decided to proceed with theacquisition. Id. ] 164. While Firsmark directorswere aware
that the continuation of asupplier rdationship with Honeywell was uncertain, Coogan did not inform them of
the steep downturn in Honeywd | business commencing in the third quarter of 2002. 1d. On or about May

24, 2002, in reliance upon theinformation provided by Coogan, the Board gpproved the Tecstar acquiStion

inasmuch asit included the 3,280,286 shares held by the Coogans and Cruickshanks. See Complaint 11 132-36.



and entered into an asset purchase agreement with Tecgtar. 1d. §169. On July 8, 2002 Firstmark and
Tecstar closed the asset purchase. 1d. §172.

By Coogan’'s own admission at his deposition on August 14, 2002, he began investigating the
purchase of additiond sharesof Firsmark stock in June 2002, beforethe Tecstar asset purchase agreement
had even closed. Id. §1174. Hisgoa wasto acquire enough sharesto take control of the Board. Id. By
the end of June 2002 he had retained counsd (Kaplan) to assist him in obtaining the shares. 1d. He
admitted under oath that between the middle of June and the July 8, 2002 closing he told a*number of our
shareholders’: “[L]ook, you know, if we re— if thisBoard isgoing to be changed and thisded isgoing to
get done, | guess I’'m going to have to buy some shares and try to change the Board.” 1d. { 176.
According to Coogan’ sown deposition testimony, he decided to buy more sharesto gain control in materid
part because Ali Ezami, who was Tecstar’ sgeneral manager of the aerospace business and hoped to secure
ajob with Firsmark as president of the acquired business, “had great concernsthat the Board . . . wasn't
dedling with him honedlly . . . and that if . . . the Board was dlowed to stay in place, that —they would ruin
the busness” Id. 411167, 175. Coogan further testified that Ezami had serious doubts that he would be
willing to Sign his contract, which was amgjor precondition to dosing the Tecstar dedl. 1d. §175.%

Upon information and belief, in May and/or June 2002 Coogan met with third parties, including
outsdeinvestors and investment bankers, to seek financing or other means, such asamerger, by which to
achieve histakeover. 1d. §178. Upon information and belief, based on contemporaneoudy made notes

dated July 10, 2002 and signed by Mark W. Harry on July 10, 2002, between May 29, 2002 and June 20,

3 Coogan'’ s statement to shareholders regarding the need to change the Board to effectuate the Tecstar deal isalleged to
have been fal se and misleading because Firstmark was not bound to hire Ezami, the Tecstar deal did not depend on hiring
him and, upon information and belief, Ezami never asked Coogan to change the Board or indicated he was unwilling to
sign acontract unless the Board was changed. See Complaint 1177.

10



2002, Harry purchased on the open market 32,000 shares of Firstmark common stock; on July 9, 2002 he
recelved a printed postcard from Firsmark announcing the acquigition, with a handwritten note from
Coogan; and on July 10, 2002 Coogan caled him and spoke to him for approximatdly forty-five minutes
Id. 180. During that conversation Coogan represented, inter alia, that (i) there was aneed to increase
the number of shareholders from the gpproximately one hundred and fifty to more than three hundred to
maintain the stock-exchange liging, (i) the current Board was aweakness, (iii) onelarge shareholder who
owned a securities firm in Texas was causing problems by buying up dl avallable shares and reducing the
number of shareholders, making it more difficult to maintain the minimum number required for lising, and
(iv) Coogan felt smething should be done about this Texas investor. Id. Coogan aso purported to
discloseingdefinancid information to Harry during the cdll, tdling him that Firstmark wasin better financid
shape than its public filings reveded. 1d.

The representations to Harry, which upon information and belief were made to numerous
shareholders, were materidly mideading and deceptive because, inter alia, Coogan and no oneelsewas
the large shareholder who as of July 10, 2002 was in the process of purchasing shares and reducing the
number of sockholders, and it was Coogan who intended to take over the company, entrench himself and
deregister the stock. Id. 181. Coogan admitted under oath at his 2002 deposition that hisintention in
buying additiona shares of Firstmark common stock was to take control of the company. 1d. 1 182.

At the time Coogan began seeking to acquire a controlling interest in Firstmark, his Form 13D,
which had beenfiled withthe SEC in May 1997, expresdy represented that his purposein owning sharesof
Frgmark was“for investment. . . only” and disclamed any intention to take control of the company, to sl
subgtantidly al of itsassets, to cause the ddisting of its stock or to take any action to reduce the number of

shareholdersbelow threehundred. 1d. §183. Prior to what the Plaintiffs characterize as Coogan’ s“ secret

11



power grab,” the Coogans beneficidly owned 40.8 percent of Firsdmark’ sissued and outstanding common
stock. Oppostion at 3; [Form] Securities Purchase Agreement and Option To Acquire Shares (“Form
Share-Purchase Agreement”), attached as Exh. B to Form 13D/A dated July 19, 2002 (“July 19
Amendment”), attached as Exh. 8 to Appendix of Documentary Materids Cited in Support of Plantiffs
Motion for a Temporary Restraning Order and Prdliminary Injunction (* Plantiffs Appendix”), at [3] 1 2.

Coogan did not amend his Form 13D until July 19, 2002, after he had secured acontrolling interest
in the company. Complaint § 184. The July 19 Amendment disclosed that Coogan had purchased
additional shares of Firgmark; that as of that date he beneficidly owned, within the meaning of the
goplicable SEC rule, approximately 28.7 percent of the outstanding shares of common stock of Firsmark;
and that as of that date the H. William Coogan Irrevocable Trugt, of which Susan Coogan is trustee,
beneficidly owned approximately 21.8 percent of the outstanding shares of common stock of Firgmark.
July 19 Amendment, Items4-5 at [12]-[15]. It further stated that the purpose of the Coogans purchase of
additiona shares was “to enable [the Coogans| to have the power to vote and to direct the vote of a
mgority of theissued and outstanding shares of Common Stock and to thereby enable[them] to dect Al of
the members of the Board[.]” Id., Item 4 at [13].

The July 19 Amendment aso disclosed that on various dates from July 11, 2002 through July 17,
2002 Coogan had entered into twenty-9x securities- purchase and share-option agreements with certain
holders of Firsmark’s common stock for the purchase of atotd of 477,701 shares at a per-share price of
$1.00, and that during that time frame he aso had purchased an aggregate of 55,000 shares of common
stock in the open market for an aggregate price of $83,620.91. Id., Item 3at[11]-[12]. Thesecurities-
purchase and share- option contracts were represented to bein the form attached thereto as Exhibit B. 1d.

a [12]. The form contract attached as Exhibit B induded, inter alia, language in which sdlers

12



acknowledged that the Coogans beneficidly owned 40.8 percent of the issued and outstanding common
stock — representing in the aggregate the largest existing block of shares in the company — and that the
closing of thetransaction might result in the Coogans controlling morethan amgority of the common stock,
with the power among other things to eect the Board. Form Share Purchase Agreement at [3] 2. The
form contract also provided for the grant of an irrevocable proxy to Coogan. Id. at [5]-[6] 1 5.

On information and belief, in the July 19 Amendment Coogan again made a false and deceptive
statement when he represented that he had “no present plans or proposals that relate to or would result in
any actions or events required to be described in Item 4 of Schedule 13D.” Complaint 187. This
satement was fase and deceptive because, upon information and belief, at that time Coogan dready
intended to cause the company to terminate its public filings with the SEC, which is an action or event
required to be described in Item 4 of Schedule 13D. 1d.

On or about August 5, 2002, the Board removed Coogan from his position as chairman and chief
executive officer of the company. 1d. 189. Coogan responded by calling for ashareholders meeting to
replace the Board and filing alawsuit againg Board members. Id. InhisAugust 20, 2002 proxy Coogan
admitted that on or about August 6, 2002 his November 2001 contract had been terminated upon his
receipt of awritten notice of itstermination. 1d. § 190.

On August 23, 2002, after abrief but intense period of litigation, Gorman, Aplin, Mayer and Ellis
resgned as directors, believing that an amicable resolution of the digpute was in the best interest of the
company; however, they werethen unawarethat (asdleged in the Complaint) Coogan’ sstock wasvoid, he

had engaged in past |ooting and had made materid omissons about the company’ s short-term cash needs.

13



Id. 1191. On August 26, 2002 Susan Coogan was appointed director and Coogan was reinstated as
chairman of the Board, president and chief executive officer. 1d. §192.

While the shareholder contest was ongoing, Coogan testified under oath that his proferred July
2002 offersto purchase coupled with a proxy were unconditiona and that he would accept and close the
agreements with dl accepting shareholders. 1d. 1 210. However, after securing his takeover, Coogan
refused to close on his contracts with five shareholders. 1d. InhisAugust 20 proxy satement, three days
before the resignations of the Texas directors, Coogan represented that he possessed Phil Whitney’ sproxy
under acontract dated or effective August 5, 2002. 1d. 1211. But the previousday (on August 19, 2002)
Keith Jones, Esg., as counsel to Coogan, had written Whitney and apprised him that the share-purchase
contract had expired on July 31, 2002 and would haveto be extended. 1d. While, asrequested, Whitney
signed and transmitted the agreement to Coogan’ s attorney, more than seven monthslater Coogan refused
toclose. Id.

In the proxy materids for the October 2002 election, Coogan, aided and abetted by Kaplan,
intentionaly misrepresented how the voting for the specid meeting of slockholderswould be determined for
purposes of a quorum and the eection of directors. 1d. 219. Inhisinitid proxy satementson August 8,
August 20 and August 23 — before the Texas directors had resigned — Coogan had declared that shares
held in “sreet name” would not be voted without specific ingructions from the beneficid owner. Id. |

220." On September 5 and again on September 13, Firstmark issued proxy statements for the special

 The Plaintiffs allege that a proxy statement filed by Coogan on August 8, 2002 in connection with his call for a
shareholders' meeting on September 6, as amended on August 20 and 23, 2002, was replete with fraudulent
misrepresentations and omissions. See Complaint {11 197-205. Those details are not material for these purposes.

> Shares of publicly traded corporations are often held in the name of brokers or fiduciaries (commonly called ‘ street
name’) for the account of the beneficial owners. The brokers or fiduciaries are the stockholders of record.” Berlinv.
Emerald Partners, 552 A.2d 482, 494 (Ddl. 1989).

14



meeting (“ September Proxies’), which Coogan had caused to be adjourned until October 4, 2002. 1d. In
each of the September Proxies, Coogan advised stockholders that the prior proxy cards —which had
specified that the brokers would not vote shares held in “street name” without ingtructions — would not be
accepted, and that the only proxy sheet that would be accepted would be an accompanying blue proxy
sheet. Id. In both of the September Proxies, when describing the required vote and rules for a quorum,
Coogan stated:

If aquorum is present, new directors will be eected by a plurdity of thevotescast. This

means that the director-nominees receiving the highest number of voteswill be elected as

directors. Accordingly, abstentions and broker non-votesdo not have the effect of avote

againg the dection of any director-nominees. Brokers will not have discretion to vote

shares held in street name without instructions from the beneficia owner of the shareswith

respect to the proposals under this proxy statement at the Annua Mesting.
Id. 1221. With respect to eection of directors, the September Proxies afforded two voting options. “FOR
al Nominess listed below (except as marked to the contrary below)” and “WITHHOLD AUTHORITY
TO VOTE FOR THOSE INDICATED BELOW.” Form PRER14A dated September 5, 2002
(“September 5 Proxy”), attached as Exh. 17 to PaintiffS Appendix, at 23; Form DEF 14A dated
September 13, 2002 (“ September 13 Proxy”), attached as Exh. 18 to Plaintiffs Appendix, at 24.

According to the minute book, on October 4, 2002 the sharehol ders set the number of directorsat
seven and rdtified the gppointment of Erngt & Young. Id. §222. According to the certificate of Keith C.
Jones, ESq., as voting ingpector on October 4, 2002, proxies from the holders of 5,183,217 shareswere
present, congtituted a quorum and, by vote of 5,182,692 of those proxies, purportedly elected Coogan's
date of seven directors. Id. 1 223. There was no vaid quorum for eection of directors because the

2,180,286 shares presented by the Coogans and Cruickshanks were void as amatter of law and because

no lessthan 1,941,788 proxies had been fraudulently voted by Coogan. 1d. 1224. The beneficid owners
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of 1,941,788 shareswithheld their proxiesand, in reliance on the proxy representations, gave no ingruction
to the nominee title holder clearinghouse for proposal number 2 — the dection of directors— and did not
vote for Coogan’s date in the October 4, 2002 dection. 1d. §225. Accordingly, Coogan fraudulently
presented no less than 1,941,788 false proxies to attorney Jones. 1d.°

A quorum was absent at the October 4, 2002 meeting becausethe 2,180,286 sharesheld of record
by the Coogans and Cruickshanks were void as a matter of law, leaving 3,161,757 shares vdidly
outstanding and dligibletovote. 1d. §226. Under articleV, section 1 of the company’ sbylaws, aquorum
for eection of directors required the presence in person or by proxy of 1,580,879 shares. 1d. Because
Aplin, Ellis, Mayer, Gorman, Rechner, John Garber and Mark Harry collectively withheld their proxiesfor
1,941,788 shares, they cannot be counted for thedirector proposal. Id. Therefore, there could only have
been present and digible to vote for directors a tota of 1,219,969 proxies. Id. In the absence of a
quorum, the purported vote to dect the seven directors is null and void. Id. The Coogans and
Cruickshanks committed proxy fraud when, inter alia, in September 2002, they fasely represented that
street- name shareswould not be voted for election of directors and then sent out proxy cardsby which the
clearinghousewould exerciseits discretion, voting with management, if the owner provided no ingructions.
Id. 9 228.

From December 23, 2002 through March 14, 2003 four Board membersresigned. 1d. 11236-39.

On or about March 21, 2003 the three remaining purported Board members — Coogan, Wyand and

McCown — purported to approve Coogan’'s plan to cause Firdmark to file a Form 15, certifying the

company’ sintention to terminate its registration as a publicly reporting company with the SEC. 1d. §]242.

'® The Plaintiffs also allege that Coogan improperly voted 24,953 shares formerly owned by Alliance Medical USA during
(continued on next page)
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On or about March 26, 2003 Coogan caused the Form 15 to be filed with the SEC. 1d. 7245.
Immediately upon filing the Form 15, Firgmark’s obligation to file public disclosures with the SEC was
suspended. 1d. 247. On June 24, 2003 the termination of registration became final, and Firgmark no
longer files public disclosures with the SEC. 1d."
[11. Analysis

The Rantiffs 19-count complaint asserts amix of federd and Sate-law dlams. Seeid. 11 262-
359. The Defendants ask the court (i) to find, on any of severd dternative grounds, that thefedera causes
of action (Counts V111, X, XI, XII and XII1) fal to sate aclam pursuant to Rule 12(b)(6) and (ii) thento
declineto exerciseits supplementd jurisdiction over theremaining sate-law-based clams(Countsl -VII, IX
and X1V-XI1X) or, dternatively, adjudge them barred by the gpplicable statute of limitations. See Hrdmark
Motionat 5, 18.*® | am persuaded that the court should dismiss the five federal securities-law countsfor
falureto state aclam and then declineto exerciseits supplementd jurisdiction over theremaining state-lan-

based counts.*®

the October 4 election and entered into a secret agreement with Wyand concerning the vote and/or purchase of Wyand's
30,549 shares. See Complaint 11212-28. Those details are not material for these purposes.

Y The Plaintiffs contend that the deregistration is void or voidable. See Complaint 1 242-46. The details of that
allegation are not material for these purposes.

¥ The Coogan, Cruickshanks and Ball motions and reply briefs incorporate by reference the arguments made in the
Firstmark Motion and reply brief. See Coogan Motion at 1; Cruickshanks Motion at 1; Ball Motion at 1; Reply Brief in
Support of Motion To Dismiss of Defendants H. William Coogan, Jr. and Susan Coogan (Docket No. 52) at 1; Reply Brief
in Support of Motion To Dismiss of Defendant Donald Cruickshanks (Docket No. 53) at 1; Reply Brief in Support of
Motion To Dismiss of Defendant R. Brian Ball (Docket No. 51) at 1.

®The Defendants contend, among other things, that the Plaintiffs’ federal securities-law damsare moot inesmuch asthe
relief sought — the “disenfranchisement” of 477,701 shares Coogan acquired as a result of what the Plaintiffs have
characterized ashis “secret power grab” during the summer of 2002 —would not alter the outcome of the October 2002
election. See Defendants Reply to Plaintiffs’ Opposition to Defendants’ Motion To Dismiss (“Firstmark Reply”) (Docket
No. 55) (“ Firstmark Reply”) at 15-16. Were the clamsmoot, the court would have no power to hear them. Segeg, Cruz
v. Farquharson, 252 F.3d 530, 536 (1st Cir. 2001) (observing that “mootness goesto the federal courts’ jurisdiction”).
However, as the Defendants acknowledge, the Plaintiffs seek to undo the October 2002 election. See Frdmark Reply a
15 n.10; see also Plaintiffs’ Surreply to Defendants' Repliesin Support of Their Motions To Dismiss (“ Surreply”) (Docket
No. 63) at 4. Relief of that nature has been held available to redress a violation of the SEC's proxy rules (a type of
violation alleged in Count X of the Complaint). See Complaint 1 302-06; see also, e.g., Morrisv. Bush, No. CIV.A.3:98
(continued on next page)
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A. CountsVIII & XIII: Section 13(d) of Williams Act

InCounts V111 and X111 of the Complaint, the Plantiffs (derivatively on behaf of Firstmark in Count
V11l and directly in Count X111) contend that Coogan violated section 13(d) of the WilliamsAct, 15U.S.C.
8 78m(d), inasmuch as, athough he was obliged to amend his Form 13D at such time as he determined he
would seek to buy sufficient sharesto take control of the company (no later than mid-June 2002), hefailed
to amend it until after he had purchased those shares, to the detriment of Firsdmark and the Plaintiffs. See
Complaint f[f1291-95, 321-25; see also, e.g., Calvary Holdings, Inc. v. Chandler, 948 F.2d 59, 62 (1st
Cir. 1991) (noting that section 13(d) of Williams Act “was designed to dert investorsin securities markets
to potential changesin corporate control and to provide them with an opportunity to evauate the effect of
these potentid changes.”) (citations and internd quotation marks omitted).

The Defendants assert that (i) to the extent the Plaintiffs seek injunctive relief, the Complaint fals

short of demondrating the requisite irreparable harm, and (ii) to the extent they seek damages, no such

CV-2452-G, 1999 WL 58857, a *4 (N.D. Tex. Jan. 28, 1999) (“when aviolation of proxy rules has been established, the
court has equitable power to void the results of a shareholders’ vote”) (citation omitted); Bertogliov. TexasInt'| Co, 472
F. Supp. 1017, 1021 (D. Del. 1979) (“The case law of this District teaches that when aviolation of the Commisson'sproxy
rules has been established, it iswell within the equitable power of the Court to void the results of a shareholders’ vote
and require both anew solicitation of proxies and a second shareholder vote.”). The request to disenfranchise the voting
shares (i.e., to bar Coogan from voting them) must be placed in the broader context of the bid to undo the October 2002
election. While (for reasons discussed hereafter) | agree that the outcome of the October 2002 el ection would not have
been affected had the 477,701 shares then been disenfranchised, that fact bears on whether the Plaintiffs state aclaim for
relief, not on whether they present alive controversy. Three directors elected in October 2002 remain on the Board. The
Defendants do not contend, and | am not willing to speculate, that if an election rematch were held today, the outcome
would be aforegone conclusion. Nor do the Defendants contend, or am | willing to speculate, that in such arematch the
disenfranchisement of the 477,701 shares would be meaningless. Thus, the Defendantsfall short of making a persuasive
case that the federal securities-law claims are moot. See, e.g., Mangual v. Rotger-Sabat, 317 F.3d 45, 60 (1<t Cir. 2003)
(“The doctrine of mootness enforces the mandate that an actual controversy must be extant at all stages of the review,
not merely at the time the complaint isfiled. Thus, mootness can be viewed asthe doctrine of standing set in atimeframe.
If events have transpired to render a court opinion merely advisory, Article Il considerations require dismissal of the
case. The burden of establishing mootness rests squarely on the party raising it, and the burden is a heavy one.”)
(citations and internal punctuation omitted).
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private right of action exists pursuant to section 13(d) of the Williams Act. See Firsmark Motion at 5-8;
Firsmark Reply a 9-15.%°

The Fantiffs darify that they seek no damages — only injunctiverdief — for the asserted section
13(d) violaion. See Oppodtionat 11 n.3. However, they vigoroudy contest the propostion thet the
Complaint fallsto dlege irreparable harm to themsalves or to the corporation. Seeid. at 2-12.

As a generd matter, agrant of permanent injunctive rdief is gopropriate upon afinding that the
following four dements are met:

(1) plaintiffs prevall on the merits; (2) plaintiffs would suffer irreparable injury without an

injunction; (3) the harm to plaintiffs would exceed the harm to defendants from the

imposition of an injunctiory and (4) the public interest would not be adversely affected by

an injunction
Apontev. Calderon, 284 F.3d 184, 191 (1st Cir. 2002). These preceptsapply inthiscontext. See, e.g.,
General Aircraft Corp. v. Lampert, 556 F.2d 90, 96 (1st Cir. 1977) (“[ T]he Supreme Court explicitly
rgected the argument that a violation of the Williams Act, without more, judtifies the issuance of an
injunction; in accordance with traditiona equitable principles a showing of irreparable harm must be
made.”).

According to the Complaint, the Plaintiffs seek, by way of permanent injunctive rdief, “judgment
declaring the October 4, 2002 eection void, permanently enjoining Coogan, McCown and Wyand from
purporting to act as Board members based upon that election, and ordering a specid meeting of the

shareholders at the earliest opportunity lawfully to eect anew Board.” Complaint 1359. Relatedly, inthe

context of their section 13(d) claim, they ask the court to bar Coogan from voting the shareshealegedly

® The Defendants also argue, in the alternative, that all of the Plaintiffs’ federal securities-law daimsshould bedismissed
for failure to plead fraud with particularity, as required by Federal Rule of Civil Procedure 9(b) and relevant federal

securitieslaws. See Firstmark Motion at 17; Firstmark Reply at 17-19. | do not reach this argument with respect to Counts
(continued on next page)
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acquired in violation of that provision— the so-cdled remedy of “ disenfranchisement,” or “ serilization,” of
voting shares. See Oppodition at 5-11; see also, e.g., Lampert, 556 F.2d at 93-94, 97 (discussing
concept of “disenfranchisement,” or “derilization,” of voting shares as remedy for securities-lawv
violaions).?

Section 13(d), enacted in 1968 as part of the Williams Act amendments to the Securities and
Exchange Act of 1934 (“Exchange Act”), “requires any person who acquires more than five percent of a
class of any equity security registered under the [Exchange] Act to send a statement containing certain
information to the issuer, to each stock exchange where the security is traded, and to the Securities and
Exchange Commisson.” Jacobs v. Pabst Brewing Co., 549 F. Supp. 1050, 1057 (D. Del. 1982); see
also 15 U.S.C. § 78m(d)(1). Reportable information includes the following: “[1]f the purpose of the
purchases or prospective purchasesisto acquire control of the business of theissuer of the securities, any
plansor proposa swhich such persons may haveto liquidate such issuer, to sdll itsassetsto or mergeit with
any other persons, or to make any other mgor changein itsbusinessor corporate structure].]” 15U.S.C.
8§ 78m(d)(2)(C).

Asthe Firgt Circuit has observed:

Congress enacted the Williams Act to provide for adequate disclosure of information to

stockholders and investors, in connection with cash tender offers and other acquisitions of

largeblocks of stock in publicly held companies. Section 13(d) of the Act . . . wasenacted
to ded with after-the-fact disclosures of large acquisitions of stock within a short time

VIl and XIII.

2 The Plaintiffs also sought atemporary restraining order (“ TRO”) and a preliminary injunction “(i) restraining the Board
from manipulating the corporate machinery for entrenchment or self dealing; (ii) prohibiting the destruction or
concealment of any corporate records; and (iii) prohibiting Coogan, Susan Coogan (individually and as Trustee), and
Cruikshanks[sic] from selling any of their void shares of Firstmark stock to any third party.” Complaint §358. OnJuly 11,
2003 the court issued a TRO enjoining the Board from using company funds to pay legal expenses of the director
defendantsin thislawsuit. See Limited Ex Parte Temporary Restraining Order (Docket No. 17). On duly 28, 2003, following
hearing, the court dissolved the TRO and denied the Plaintiffs motion for a preliminary injunction. See Order on
Plaintiffs' Motion for Preliminary Injunction and Request for Temporary Restraining Order (Docket No. 32).
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period. The underlying purpose of Section 13(d) isto provideinvestors and the market in

generd with accurate information about potentiad changes in corporate control, so asto

permit the market to vauethe shares accordingly, but without using the medium of federd

regulation to tip the balancein favor of either management, or those attempting achangein

corporate control.

Hibernia Sav. Bank v. Ballarino, 891 F.2d 370, 372 (1st Cir. 1989) (citations and internd quotation
marks omitted). Agang this backdrop, the Firgt Circuit has held that a plaintiff fals to satisfy the
irreparable-harm prong of theinjunctive-relief test “where the dleged violator has complied with the notice
requirements. Curing any aleged defects precludes ashowing of irreparableharm.” 1d. at 373. See also,
e.g., Brunswick Techs., Inc. v. Vetrotex Certainteed Corp., No. ClV. 00-124-P-H, 2000 WL 761004,
a*1(D.Me May 2, 2000) (no irreparable harm shown when defendant had filed accurate amendment to
SEC disclosure form).

The Defendants argue that inasmuch as(i) the Firgt Circuit and this court have Ssgnded that the only
gopropriateinjunctiverdief for aviolaion such asthat inissueisacuraivefiling, and (i) Coogan madesuch
acurativefilingon duly 19, 2002, the Complaint fallsto Sateadamfor rdief. See Firgmark Motion at 5-6
(ating Hibernia and Vetrotex). Beyond thet, the Defendants contend that severd factorsmilitateagaing an
award of theinjunctive rdief sought, induding thetardiness of the request, thefact that the stock purchases
inissue were madein the context of an open and notorious battle for control of Firsmark inwhich Gorman
was a principa actor and the fact that the Plaintiffs concede that Coogan reveaed to shareholders from
whom he offered to buy stock in the summer of 2002 that he intended to try to take control of the company.

Seeid. at 5-6, 8; Firsmark Reply at 12-15.
| agreewith the Plaintiffsthat, in the circumstances of thiscase, the July 19 Amendment cannot fairly

be characterized asa“ curative’ filingin the sense contemplated in Hibernia and Vetrotex. See Oppogtion

a 10-11. Criticdly, in both Hibernia and Vetrotex, the offending party had not yet acquired sufficient
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sharesto take control of the target company a the time the curative amendment wasfiled. SeeHibernia,
891 F.2dat 371 & n.1 (acquirer had accumulated 6.7 percent of issuer’ sstock asof date of curativefiling);
Vetrotext, 2000 WL 761004, at * 1 (acquirer had accumulated about 14 percent of issuer’s stock as of
date of curativefiling). Thus, in those casesthefiling of an amendment could yet effectuatea“cure” — that
is, fulfill the basic purposes of the Williams Act— by apprising shareholders, at least from the point intime of
the curative amendment forward, that atakeover was contemplated. See Vetrotex, 2000 WL 761004, at
*1 (halding that plaintiff had not shown irreparableinjury “wherethe corrective amendments have beenfiled
and Saint-Gobain has not yet increased its ock ownership”); see also, e.g., Treadway Cos. v. Care
Corp., 638 F.2d 357, 380 (2d Cir. 1980) (distinguishing case before court, in which shareholders had
ample time to digest information contained in curative section 13(d) filing, from cases in which takeover
atempt followson heds of belated curativefiling). Inthiscase, by contrast, by July 19, 2002 the deed had
been done, and the company effectively taken over by the Coogan interests. No useful section 13(d)
purpose remained to be served.

Nonetheless, despitethefailure of the purportedly curative amendment to effectuate acure, thereis
good reason to find that Counts VIII and XlI1 (as supplemented by integra documents on which the
Complaint relies) fail to sate aclam for injunctive relief. The Firgt Circuit has Sgnded in dictum that the
severe sanction of share serilization is unavailable even when section 13(d) disclosure requirements are
unmet. See Hibernia, 891 F.2d at 373 n.3. Other courts aso have shown reluctanceto grant this“ very
extraordinary form of rdief.” Edelman v. Salomon, 559 F. Supp. 1178, 1189 (D. Ddl. 1983). Even
assuming arguendo that in this drcuit there is some set of factsinwhich such aremedy is warranted to

redress a section 13(d) violation, thisis not the case.
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Although the Plaintiffs characterize Coogan as having made a “secret, illegd takeover,” see
Complaint g 214, the well-pleaded facts reveal that in the summer of 2002, in the context of negotigting
purchases of shares, he told anumber of Firssmark shareholders that he intended to try to seize control of
the company, seeid. 1 176; seealso, e.g., Opposition at 4 (“ Coogan pressured shareholdersto sell to him
by conveying the false impression that unless he took control of the Company, it would founder.”). In
addition, Coogan’'s form share-purchase agreement, appended as Exhibit B to the July 19 Amendment,
includeslanguage disclosing the Coogans' ownership of thelargest sngleblock of Firstmark common stock
and the possibility of a changein control. See Form Share-Purchase Agreement at [3] 2. According to
the July 19 Amendment, between July 11 and 17, 2002, this form of contract was used to effectuate
twenty-six transactions representing 477,701 shares of stock. July 19 Amendment, Item 3 at [11]-[12].

Form 13D filings aside, one cannot draw areasonableinference from the well-pleaded facts of the
Complaint, combined with documents integral thereto, that Firsdmark shareholders with whom Coogan
negotiated in the summer of 2002 were in the dark as to his intent to seize control of the company.
Irreparable harm jugtifying share Serilization accordingly is not shown. See, e.g., Ludlow Corp. v. Tyco
Labs,, Inc., 529 F. Supp. 62, 66 (D. Mass. 1981) (noting that interests protected by section 13(d) “are
fully satisfied when the shareholders receive the information required to be filed.”) (citations and internd
quotation marks omitted).”

Findly, as the Defendants argue, see Firgdmark Reply at 13, the Plaintiffs delay cuts agang a

finding of irreparableharm. Theingtant suit wasfiled on July 10, 2003, see Complaint a 1—agpproximately

% The Complaint alleges that, while the July 19 Amendment belatedly disclosed the takeover plan, it was misleading in
omitting to reveal Coogan’s alleged plan to deregister Firstmark. See Complaint 11 105, 187-83. However, thegravamen of
the Plaintiffs’ section 13(d) claimsisthat Coogan seized control of the company without disclosing hisintent to do so.
Seeid. 1291-95, 321-25; see also Opposition at 4.
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ayear dter the beated Schedule 13D filing, nine months after the contested director eection and in the
wake of settlement of aprior lawsuit arigng from thesame takeover battle. Asthe Defendantsnote, “delay
beliestheclam of pressing need for [injunctive] reief.” Firgmark Reply at 13 (quoting Securities & Exch.
Comm’'nv. Parklane Hosiery Co., 422 F. Supp. 477,486 (S.D.N.Y. 1976), aff' d, 558 F.2d 1083 (2d
Cir. 1977)). While the Plantiffs explain that they were unaware of the extent of Coogan's aleged
wrongdoings (as a result of which they previoudy were willing to concede his victory in teking over
Firsgmark), see Oppostion at 11-12, they knew or should have known of the nature of the dleged section
13(d) violations at least nine months before filing theingant complaint. That they later cameto gppreciate
the full strategic sgnificance of those dleged violations does not counsel in favor of afinding of irreparable
harm.

For these reasons, the Defendants are entitled to dismissal of Counts V111 and X1 for falure to
date aclam asto which relief can be granted.

B. Count X: Section 14(a) of Williams Act
In Count X of the Complaint, the Plaintiffs allege that Coogan violated section 14(a) of the Williams

Act, 15 U.SC. § 78n(a), by making “affirmative, materid, fraudulent, deceptive and manipulative
representationsand omissionsin hisproxy satementq,]” asaresult of which hewasable®to underminethe
Company’s shareholder democracy, deny shareholders their right to vote their shares knowledgesgbly,
secure more than 50% of the outstanding shares of the Company, and unlawfully take control of it.”
Complaint 11 303-04.

Pursuant to section 14(a) of the Williams Act, the SEC has promulgated proxy-solicitation rules
“desgned to securerdiableand fair disclosure so that shareholders may freely exercisether voting righison

aninformed basis” Pridgen v. Andresen, Civil Action No. 3:94CV851(DFM), 1995 U.S. Dist. LEXIS
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21987, & *27 (D. Conn. Mar. 13, 1996). “Section 14a and the rules and regulations promulgated
thereunder were enacted to prevent abuses in the proxy solicitation process, including the dissemination of
untruths, haf-truths, and otherwise mideading information to security holders and the generd public, and to
ensure full and complete disclosure when proxies are solicited from shareholders” 1d.

The Defendants correctly observe that to state a clam pursuant to section 14(a), a plaintiff must
dlege not only that proxy materids were materialy mideading but aso thet they congtituted an “ essentid
link” in the accomplishment of atransaction (so-called “transaction causation”). See Firdmark Motionat 8;
see also, e.g., Shaev v. Saper, 320 F.3d 373, 379 (3d Cir. 2003) (“To state aclam under § 14(a), a
plaintiff must alegethat (1) aproxy statement contained amateria misrepresentation or omissonwhich (2)
caused the plaintiff injury and (3) that the proxy solicitation itsdlf, rather than the particular defect in the
solicitation materias, was an essentid link in the accomplishment of the transaction.”) (citation and internd
quotation marks omitted); Royal Bus. Group, Inc. v. Realist, Inc., 933 F.2d 1056, 1063 (1st Cir. 1991)
(noting, with respect to section 14(a) clam, that plaintiffS complaint failed “to establish a causd nexus
between their dleged injury and some corporate transaction authorized (or defeated) as a result of the
dlegedly fdse and mideading proxy statements. The need to plead and prove atransactiona nexusin a
proxy solicitation caseis not legitimatdy in doubt.”). They assart that the Complaint failsto set forth such
causation. See Firsgmark Motion at 8. | agree.

For purposes of the Plaintiffs federa securities-law clams, the chalenged “transaction” isthe

October 2002 election. See Oppodition at 13-14. The Flantiffs section 14(a) argument (as ultimately

A proxy isthe power or authority to act for another person.” Pridgen, 1995 U.S. Dist. LEX1S21987, at *26. “Inthe
securities context it refers to adocument by which a person gives authority to another to act on hisor her behalf.” Id.a
*26-*27.
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refined in their surreply brief) isthat Coogan' s misrepresentationsin the September Proxies congtituted an
essentia link in the effectuation of thet eection inasmuch as

1 In the absence of the allegedly void 2,180,286 Coogantrelated shares, the total number of
sharesissued and outstanding at the time of the eection would have been 3,161,757, as aresult of which
1,580,879 shares would have congtituted a quorum. See Surreply at 1-2; see also Opposition at 13.

2. Coogan needed the 1.9 millionplus proxies of Gorman, et al ., either soldy for quorum
purposesor to votefor hisdaeinasmuch as, if the Gorman proxieswere present for quorum purposes but
did not vote, “even ahandful of voteswould carry theday,” Surreply a 2—i.e., the Coogan interestswould
win the election.”

3. In his September Proxies, Coogan fasely stated that unless a shareholder whose shares
were held in street name returned asigned proxy, such shareswould not be counted for quorum purposes.
Seeid.

4, Inreliance onthe proxy representations, the beneficia ownersof 1,941,788 shareswithheld
their proxiesand gave no ingtructionsto the nomineetitle holder clearinghouse regarding proposa number 2

(election of directors) and did not vote for Coogan's date in the October 4, 2002 eection. Complaint

* This was so because, as the Defendants explain, see Firstmark Motion at 10 n.4; Firstmark Reply at 2-8, (i) the only
voting options for purposes of the contested election were to vote in favor of, or to withhold one’ s vote with respect to,
particular director-nominees, see September 5 Proxy at 23; September 13 Proxy at 24; (ii) per Maine law asthenin effect,
director-nominees needed only aplurality (not amajority) vote to win, asaresult of which one vote could suffice to el ect
adirector, see 13-A M.R.SA. § 611(1)(B) (repealed July 1, 2003); North Fork Bancorp. v. Toal, 825 A.2d 860,80n23(Dd.
Ch. 2000), aff’d sub nom. Dime Bancorp v. North Fork Bancorp., No. 545,2000, 2001 WL 118004 (Ddl. Jan. 31, 2001)
(“[M]ost corporate votes typically require a plurality (and not a majority as was required by Dime'sbylaws) . ... The
possibility of voting ‘against’ aslate running for election would connote the possibility of defeating the slate. Typically,
however, a slate running unopposed need only to receive aplurality of the vote (i.e., the unopposed slate needs only
receive one favorable vote to win). Rather than mandating the inclusion of an *against’ vote on proxy cards which could
lead to further shareholder cynicism, the SEC compromised, offering shareholders the opportunity to express
dissatisfaction by withholding authority to vote for al or specific nominees.”); and (iii) even with the allegedly void
Coogan block of shares deleted, the votes of the Gorman block withheld for lack of instructionsto the broker, and the
shares Coogan allegedly obtained illegally in the summer of 2002 disenfranchised, more than one vote still would have
(continued on next page)
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225. Inasmuch as Aplin, Ellis, Mayer, Gorman, Rechner, John Garber and Mark Harry, collectively,
withheld their proxiesfor 1,941,788 shares, they cannot be counted for the director proposa. Id. 1 226.
Therefore, only atota of 1,219,969 proxies were present and eligible to vote — short of aquorum. 1d.

Thisfadaly appeding argument does not withstand close scrutiny. Asaninitid maiter, thelinchpin
misrepresentation — the aleged statement that unless a shareholder whose shareswere held in street name
returned asigned proxy, such shareswould not be counted for quorum purposes—isnot expressy pleaded
inthe Complaint. See Complaint 11219-28. Count X, asitscontoursare clarified in the Surreply, thusfals
short of meeting the pleading requirements of thePrivate Securities Litigation Reform Act (“PSLRA”). S=
e.g., Inre Cabletron Sys., Inc., 311 F.3d 11, 27 (1t Cir. 2002) (“Under the PSLRA, asecuritiesfraud
complaint must pecify each satement dleged to have been mideading, the reason or reasons why the
gatement ismideading, and, if an alegation regarding the statement is made on information and belief, the
complaint shal gate with particularity dl facts on which that belief is formed.”) (citation and internd
quotation marks omitted).

Nor is the linchpin misrepresentation expressy set forth in elther of the September Proxies. See
generally September 5 Proxy; September 13 Proxy. In the absence of such an express statement, the
Faintiffs argue that the rdevant proxy language should be construed as mideading inasmuch as

The solicitation urged stockholdersto “sgn and return” proxies. In both hisintroductory

explanation preceding his description of the required vote and his subsequent description of

the proposal to elect directors, Coogan stated without explanation that a quorum required

“the presence in person or by proxy” of a mgority of the shares entitled to vote. The

definitive proxy solicitation did not explain or define how a quorum would be congtituted

but did clearly represent that only signed and returned proxies would be counted.
Contextudly, the proxy solicitation leadsthe reader inexorably to conclude that only sgned

been cast in favor of the Coogan slate of director-nominees, see Firstmark Reply at 3.
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and returned proxies for shares, whether held in street name or not, could be present and
count toward a quorum, hence eligible to vote.

Surreply a 2 n.2. This argument is without merit. The underlying documents themsdlves can only
reasonably be construed as conveying the opposite intendment: that only the presencein personor by proxy
of record owners of shares held in street name — not beneficia owners — counted toward aquorum. The
September Proxies provided, in relevant part:
Only holders of record of the Company’ s common stock at the close of business

on August 9, 2002, the record date, are entitled to notice of and to vote at the Annua

Meeting. Ontherecord date, therewere 5,342,043 outstanding shares of common stock .

. ., each of which is entitled to one vote on dl matters properly submitted at the Annua

Mesting.

The presence, in person or by proxy, of the holders of a mgority of the votes
entitled to be cast a the Annud Mesting is necessary to condtitute aquorum. . . .

If aquorum s present, new directorswill be eected by aplurdity of thevotescast.

Thismeansthat the director-nominees receiving the highest number of voteswill be dected

asdirectors. Accordingly, abstentions and broker nonvotes do not have the effect of a

vote againgt the eection of any director-nominees. Brokerswill not have discretionto vote

shares held in street name in connection with the eection of directors without ingtructions

from the beneficid owner of the shares with respect to the proposds under this proxy

Satement at the Annual Mesting.

September 5 Proxy at 6; September 13 Proxy at 5-6.

As the Defendants note, see Firgmark Reply at 6-7, the proxy solicitations provided, congstent
with rdevant Maine law and Firsdmark’ s bylaws asthen in effect, that only “holdersof record” (e.g., inthe
case of sharesheld in street name, brokersrather than beneficid owners) were entitled to vote, and that the
presence in person or in proxy of the holders of a mgority of the votes entitled to be cast a the meeting
would congdtituteaquorum, see 13-A M.R.S.A. 8 102(17) (repeded July 1, 2003) (defining * shareholder”
as “one who is a holder of record of sharesin a corporation”); id. 8 608(1)(A) (repeded July 1, 2003)

(“Unlessotherwise provided in the bylaws, amgority of the shares entitled to vote thereat shdl congtitutea
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quorum a a meseting of shareholderd.]”); Amended and Restated Bylaws of Firsmark Corp. adopted
March 1999, atached as Exh. 6to Plaintiffs Appendix, art. X1, 8 2 (entitling corporation to recognize“the
person or persons shown on its stock transfer books as the owner of its shares as the exclusive and only
owner thereof for dl purposes,” including vating).

Further, the presence in person or by proxy of a“holder of record” (in the case of sharesheld in
street name, the broker) counted toward aquorum evenif thebroker had received no ingructionsfrom the
beneficid owner with respect to the el ection of director-nominees (and thus possessed no discretionto vote
shares with respect to the dection). See, e.g., Berlin, 552 A.2d at 491, 493-95 (holding, in face of
materidly amilar bylawslanguage requiring, for purposes of aquorum, the “presencein person or by proxy
of the holders of not less than 80% of the voting securities of the Corporation,” that brokers' presence
counted toward quorum even though, by reason of absence of indructions from beneficid owners, they
lacked discretion to vote on particular proposal advanced at meeting; reasoning, “ Just asthe quorum, once
established, will not be defeated by a stockhol der who participatesin part of the meeting but does not vote
or leavesthe meeting, it lso will not be defeated merely because the stockholder who is present by proxy

did not provide authority for his representative to vote on al proposas.”).®

% The case of Committee for New Mgmt. of Guaranty Bancshares Corp. v. Dimeling, 772 F. Supp. 230 (E.D. Pa. 1991),
cited by the Plaintiffsin part for the proposition that the Gorman block should not be included in the calculation of shares
present for aquorum, see Surreply at 3, is distinguishablein that the relevant bylaws language in Dimeling spedified thet
“the presence, in person or by proxy, of shareholders entitled to cast at least a majority of the votes which all

shareholders are entitled to cast on the particular matter shall constitute a quorum for purposes of considering such
matter,” Dimeling, 772 F. Supp. at 240 (citation and internal punctuation omitted). The Plaintiffs also suggest that the
Gorman share block should not be counted toward a quorum pursuant to former 13-A M.R.SA. § 608(4) (repeded duly 1,
2003), which provided: “ Shares shall not be counted towards a quorum for a meeting of shareholdersif voting of such
shares has been enjoined or if for any reason they may not lawfully be voted at such meeting.” Opposition at 13. The
Complaint does not allege that voting of the Gorman block of shareswas enjoined. Nor do the Plaintiffsexplain how the
Gorman block could not lawfully have been voted. Seeid. | find no caselaw elucidating the meaning of section 608(4);
however, | find persuasive the Defendants’ rejoinder that “[t]he fact that a beneficial owner has withheld instructions
from the record owner to vote for adirector or directors obviously does not mean that his shares ‘ may not lawfully be
voted.”” Firstmark Reply at 6; see also, e.g., North Fork, 825 A.2d at 866 (noting that “broker non-votes,” which occur
(continued on next page)
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In short, the Complaint identifies no materidly mideading misrepresentation that served as an
essentid link to the chdlenged October 2002 eection. The Defendants accordingly areentitled to dismissal
of Count X for failure to state a claim as to which relief can be granted.®

C. Counts X1 & XlI: Sections14(d) & 14(e) of Williams Act

In Count XI of the Complaint, the Plaintiffs assart that (i) beginning no later than mid-June 2002
Coogan secretly gpproached numerous Firssmark shareholders and solicited the purchase of shares of
Firsmark common stock; (i) pursuant to those solicitations he purchased 477,702 shares — nearly ten
percent of Firsdmark’s outstanding shares, and (iii) in the circumstances, including but not limited to the
secrecy of Coogan' soffers, hisdeceptive high-pressuretactics, hisfalureto discloseto dl shareholdershis
intention to seek control of the company, the solicitation of a substantia percentage of stock and the firm
and non-negotiableterms of the offer, thissolicitation congtituted an unlawful tender offer pursuant to section
14 of theWilliams Act, 15 U.S.C. § 78n. Complaint 11 308-09. Coogan assertedly failed to comply with

(i) the filing requirements of section 14 inasmuch ashedid not file notice, or amend any existing notice, with

“when aregistered broker-dealer holding securitiesin street name has not received voting instructions from the customer,
the beneficial owner of such securitieg[,]” count toward quorum requirements because shares represented by those
proxies are “present” at the meeting).

% The Complaint also alleges that the September Proxies were materially misleading with respect to the manner in which
shareswould be voted. See Complaint 1 219-28. Asthe Defendants assert, see Firstmark Motion at 10 n.4; Firstmark
Reply at 2-8, the Complaint failsto state a section 14(a) claim based on this asserted misrepresentation inasmuch asthe
votes allegedly wrongfully cast in favor of the director slate by Coogan were not essential to the outcome. Transaction
causation accordingly is lacking. See Virginia Bankshares, Inc. v. Sandberg, 501 U.S. 1083, 1087 (1991) (holding
transaction causation absent, for purposes of section 14(a) claim, when minority shareholders’ votes not required by law
or corporate bylaw to authorize the corporate action subject to the proxy solicitation); Gilliamv. Hobert, 9%52F. Sp. 319,
324 n.4 (W.D. Va 1997) (citing Virginia Bankshares for proposition that plaintiffs failed to state section 14(a) claimin
challenge to election of directors when, inter alia, votes of potentially misled stockhol ders were unnecessary to install

directors); Dominick v. Marcove, 809 F. Supp. 805, 808 (D. Colo. 1992) (citing Virginia Bankshares for proposition that
the “ obj ecting shareholders did not have votes sufficient to affect the outcome. Thus, their votes were not required by
law. Asplaintiffs’ votes were not required by law the proxy solicitation was not an essential link in bringing about the
asset sale.”) (citations omitted). While some courts have analyzed absence of transaction causation as amatter of lack of

standing, see, e.g., Thouret v. Hudner, No. 95 Civ. 1793 (JSM), 1996 WL 38824, at * 2-* 3(S.D.N.Y. Feb. 1, 1996), this court
has analyzed it as a matter of stating the requisite elements of a section 14(a) claim. See Giarraputo v. UNUMProvident
Corp., No. Civ. 99-301-PC, 2000 WL 1701294, at*10-*11 (D. Me. Nov. 8, 2000) (rec. dec., aff'd Jan. 8, 2001).
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the SEC as required by statute prior to making the aleged tender offer and (ii) the “All HoldersRule” in
that he offered to purchase shares only from certain shareholders. 1d. 1 310-11.

In Count XI1 of the Complaint, the Plaintiffs allege that Coogan’ s fallure to file notice pursuant to
section 14(d) condtituted an omisson of materid fact in connection with the making of a tender offer, in
violation of section 14(e) of the Williams Act, 15 U.S.C. 8 78n(e). 1d. 1316. They further assert that
Coogan made additiond materid misrepresentations and omissions to recipients of the tender offer in
violation of section 14(e) and that they wereinjured, inter alia, by those misrepresentationsin that Coogan
has been able to undermine the company’ s shareholder democracy, deny shareholders their right to vote
their shares knowledgeably, secure more than fifty percent of the company’s outstanding shares and
unlawfully take control of the company. 1d. 1 317-18.

The Defendants argue that Counts X1 and X1 fal to sateaclam for violation of sections 14(d) and
14(e) of theWilliams Act in that (i) even accepting astrue the facts pleaded, there was no tender offer, and
(i) even assuming arguendo that there was a tender offer, the Plaintiffs do not plead that Coogan's
violations of the tender-offer provisonsdirectly caused theinjuries of whichthey complain. See Firstmark
Motionat 13. | agree, and therefore do not reach the Defendants overarching assertion of falureto plead
fraud with particularity asit pertains to these counts.

Section 14(d) of the Williams Act “prohibits atender offer unless shareholders are provided with
certain procedurd and subgtantive protectionsincluding: full disclosure; timein whichtomakeaninvesment
decison; withdrawa rights, and pro rata purchase of shares accepted in the event the offer is
oversubscribed.” Securities & Exch. Comm' nv. Carter Hawley Hale Sores, Inc., 760 F.2d 945, 948
(9th Cir. 1985); see also 15 U.S.C. § 78n(d).

Section 14(e) of the Williams Act provides, in relevant part:
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It shdl be unlawful for any person to make any untrue statement of ameaterid fact

or omit to state any materia fact necessary in order to make the statements made, in the

light of the circumstances under which they are made, not mideading, or to engagein any

fraudulent, deceptive, or manipulative actsor practices, in connection with any tender offer

or request or invitation for tenders, or any solicitation of security holdersin oppositionto or

in favor of any such offer, request, or invitation.

15 U.S.C. § 78n(e).

Sections 14(d) and (e) of the Williams Act, like sections 13(d) and 14(a), am to protect investors
through adequate, timely disclosure of information. See, e.g., Calvary Holdings, 948 F.2d at 62 (“In1968
Congressamended the Securitiesand Exchange Act of 1934 to combat a perceived problem in the area of
transfers of corporate control. Individuas were accumulating large blocks of stock in corporationsin a
short period of time and/or making cash tender offerswithout any public disclosure. Other investorswere
unaware of these possible changes in corporate control. Such investors were therefore forced to invest
blindly without theinformeation necessary for rationd decison-making. Theamendment, called theWilliams
Act, wasintended to dleviate this problem by requiring thosein the position to dter control of acompany to
disclose to the SEC and the corporation their ownership.”) (citations omitted).

As the Defendants suggest, the protections of sections 14(d) and (e) are triggered only if share
solicitations amount, as a matter of law, to a“tender offer.” See Firstmark Motion at 13; see also, e.g.,
University Bank & Trust Co. v. Gladstone, 574 F. Supp. 1006, 1010-11 (D. Mass. 1983) (denying
injunction under sections 14(d) and (€) where plaintiffsunlikely to succeed in establishing existence of tender
offer).

Severd tests of the existence of such an offer exist, including the so-cdled eight-factor Wellman

test, named for Wellman v. Dickinson, 475 F. Supp. 783, 823-24 (S.D.N.Y . 1979), aff' d, 682 F.2d 355

(2d Cir. 1982), and the so-cdled SG Securitiestest, set forthin S-G Sec., Inc. v. Fuqua Inv. Co., 466
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F. Supp. 1114, 1126-27 (D. Mass. 1978). SeePinv. Texaco, Inc., 793 F.2d 1448, 1453-54 (5th Cir.
1986) (summarizing tests; noting that the “Williams Act amendments do not define the term *tender offer,
and the SEC has steadfastly refused to supply adefinition, Snce the dynamic nature of tender offersrequires
adminigrative and judicid flexibility in determining what types of transactions should be subject to the Act
and these regulations.”) (citations and interna quotation marks omitted).

Application of the Wellman test entails consideration of whether the following factors exist:

(2) Active and widespread solicitation of public shareholdersfor the sharesof anissuer; (2)

solicitation made for a substantia percentage of the issuer’ s stock; (3) offer to purchase

made a a premium over the prevailing market price; (4) terms of the offer are firm rather

than negotiable; (5) offer contingent on the tender of afixed number of shares, often subject

to afixed maximum number to be purchased; (6) offer open only for alimited period of

time; (7) offeree subjected to pressureto sall his stock; and (8) public announcementsof a

purchasing program concerning the target company precede or accompany rapid

accumulation of alarge amount of target company’ s securities.
Carter Hawley Hale, 760 F.2d at 950 (quoting Wellman, 475 F.Supp. at 823-24) (internd punctuation
omitted).

Pursuant to the S-G Securities test, atender offer exists “where thereis: 1) apublicly announced
intention by the purchaser to acquire asubstantia block of the stock of the target company for purposes of
acquiring control thereof, and 2) a subsequent rapid acquisition by the purchaser of large blocks of stock
through open market and privately negotiated purchaseq.]” S-G Securities, 466 F. Supp. at 1126-27.

The SG Securities formulation was designed to detect atypica tender offersthat pose the same potentia

dangers that section 14(d) of the Williams Act was designed to dleviate. Seeid. at 1124.7

% The S-G Securities court noted that “[i]n conventional tender offers the offeror typically offersto purchase al or a
portion of acompany’s shares at apremium price, the offer to remain open for alimited time. Frequently, the obligation to
purchase on the part of the offeror is conditioned on the aggregate number of shares tendered: if more than acertain
number are tendered, the offeror need not purchase the excess; if lessthan a certain number are tendered, the offeror need
not purchase any. The shareholder responding to the offer generally must relinquish control of the shareshe desiresto
(continued on next page)
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The Plaintiffs advocate for adoption of the S G Securities test but contend that even under the
Wellman test their complaint statesaclamfor relief. See Oppogition at 5-20. | agree with the Defendants,
see Firgdmark Motion a 13-15; Firgmark Reply at 16-17, that under either formulation, the Complaint fals
to state aclaim for relief.

With respect to the SG Securities tedt, the wdll-pleaded facts fail to disclose that Coogan
preceded his open market and privately negotiated purchaseswith apublicly announced intention to acquire
asubstantial block of stock in the target company. The Coogan solicitations, asdleged in the Complaint,
accordingly do not amount to atender offer pursuant to S-G Securities. Compare S-G Securities, 466 F.
Supp. a 1126 (noting that pre-purchase publicity “created a risk of the pressure on sdlers that the
disclosure and remedia tender offer provisions of the Williams Act were designed to prevent.”).

The outcome is the same pursuant to the Wellman test. The Plaintiffs argue that the Complaint
reved sthat Coogan met thefollowing Wellman dements. (i) active and widespread solicitation of Frstmark
shareholders, (ii) making of an offer at aset price ($1.00 per share), (iii) subjection of offereesto sdling
pressures, and (iv) rapid accumulation of shares, sufficient to take an gpparent mgority stock-ownership
position. See Opposition at 20 n.7. The Paintiffs do not assert, and the Complaint does not dlege, that
Coogan offered apremium over market price; that any of hisoffersduring the relevant time were contingent
on the tender of a fixed minimum number of shares or subject to the calling of afixed maximum number to
be purchased; that his offerswere open for only alimited period of time; or that any public announcements

of apurchasing program preceded them.

tender until the response of othersisdetermined.” S-G Securities, 466 F. Supp. a 1124 n.6 (citation and interna quotation
marks omitted).



While, asthe Court of Appedsfor theNinth Circuit notedin Carter Hawley Hale, aplaintiff need
not demondrate the existence of dl eght Wellman dements, the Coogan purchases as dleged lack the
combination of offer of premium price and deadline pressure that other courts have found critical to
establishment of the existence of atender offer pursuant toWellman. See Carter Hawley Hale, 760 F.2d
at 950, 952.

In any event, even assuming ar guendo the existence of atender offer, the Complaint fals short of
edtablishing the requidte “loss causation.” See Valente v. PepsiCo, 454 F. Supp. 1228, 1246 (D. Del.
1978) (“Inthe case of atender offer, the concept of causation issomewhat complex. A plaintiff must prove
not only that a defendant’s misstatements or omissions caused shareholders to accept the tender offer
(‘transaction causation’), but aso thet the violations caused theinjuries of which the plaintiff complains (*loss
causation’).”).

The Flantiffsalegein Count X11 that “Coogan, through misstatements and omissonsin histender
offer, has been able to usurp and manipulate the Company’ s corporate machinery and engage in unlawful
and sdf-dedling corporate transactions.” Complaint 9 319. They clarify in their opposing brief that the
“wrongful October 2002 Election isthe corporate transaction that [they] chalengein their federa securities
clams.” Oppodtion a 13. Although they assert that Coogan’ s * post-eection wrongdoing isnot . . . the
gravamen of the federd securities clams,” they seem to concede as much in the next bregth, Sating:
“Rather, Coogan's violation of federa securities laws dlowed him to take control of the corporation and
positioned him to wage his recent campaign of self dedling and corporatelooting.” 1d. at 15n.5. In effect,
the harm alleged isthat the tender-offer violations positioned Coogan to take control of Firstmark, whichin

turn positioned him to win the October 2002 ection, which in turn positioned him to continue a pattern of

looting and mismanagement.
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As the Defendants observe, see Firsgmark Mation at 15, suchachan of harm does not satisfy the
“loss causation” eement of sections 14(d) and 14(e) of the Williams Act, see, e.g., Bloor v. Carro,
Spanbock, Londin, Rodman & Fass, 754 F.2d 57, 61-62 (2d Cir. 1985) (noting, in context of clam
pursuant to section 10(b) of Exchange Act, that loss was caused not by misrepresentations in various
documents used to attract investments but by loating and mismanagement of these funds by controlling
stockholders); Rediker v. Geon Indus., Inc., 464 F. Supp. 73, 82 (S.D.N.Y. 1978) (noting, in context of
moation to dismiss section 14(a) clam, “The facts as dleged herein do not establish that the Geon
shareholders reliance on the aleged misrepresentation was the cause of the shareholders injury. Misdesds
by the defendants may have caused Burmah to abort thededl, and this, in turn, may have caused the market
price of Geon to plummet and may have thereby injured plaintiffs. Thus, the dleged injury was caused by
the aborting of the ded and not by the shareholders' riance on defendants dleged misrepresentations.
Rantiff’sremedies, if any, liein Sate court for common law cdlams”).

The Defendants accordingly are entitled to dismissal of Counts X1 and X1 for fallure to Sate a
daim.

D. State-Law Claims

Asafind matter, the Defendantsargue, inter alia, that if the Plaintiffs federd securities-lav dams
aredismissed for falureto dateaclam (as | have recommended they should be), the court should decline
to exerciseitssupplementa jurisdiction over theremaining, state-law-based damsand dismissthem on that

basis. See Firsmark Motion at 18.

The court’s generd practice is indeed to decline to exercise supplementa jurisdiction over a

pendent sate clam when a plaintiff’s foundationd federd clams are dismissed beforetrid. See United
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Mine Workers of Am. v. Gibb, 383 U.S. 715, 726 (1966) (“Needless decisions of state law should be
avoided both as a matter of comity and to promote justice between the parties, by procuring for them a
surer-footed reading of applicable law. Certainly, if the federd claims are dismissed before trid, even
though not insubgtantid in ajurisdictiona sense, the state claims should be dismissed aswell.”) (footnotes
omitted); Camelio v. American Fed' n, 137 F.3d 666, 672 (1st Cir. 1998) (“[ T]he balance of competing
factors ordinarily will weigh srongly in favor of declining jurisdiction over Sate law dams where the
foundationd federal clams have been dismissed a an early stage in the litigation.”).

At thisearly stage in the ingtant litigation, | discern no reason to make an exception to this generd
rule, and the Plantiffsidentify none. See generally Oppostion. Accordingly, | recommend that the court
decline to exercise its supplementd jurisdiction over the remaining state-law-based dams

V. Conclusion
For the foregoing reasons, | DENY the Hearing Motion and recommend that the court GRANT

the Motions To Dismissand DI SM | SS the Complaint.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 13th day of January, 2004.
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