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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) gpped raises the question whether substantia evidence
supports the commissioner’ s determination that the plaintiff, who aleges that he has been disabled from
working since May 4, 1987 by headaches, depression, anxiety and musculoskeletal problems, had no
severeimparment as of September 30, 1992, his date last insured. | recommend that the decision of the
commissioner be affirmed.

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520,

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the adminigtrative

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Ora
argument was held before me on December 11, 2003, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



law judge found, in relevant part, that the plaintiff had acquired sufficient quarters of coverageto remain
insured only through September 30, 1992, Finding 1, Record at 13; that his statements concerning his
aleged impairments and their impact on his ability to work as of his date last insured were not entirely
credible, Finding 3, id. at 14; that as of his date last insured he had no impairment thet sgnificantly limited
his ability to perform basic work-related functions and therefore did not have asavereimpairment, Finding
4, id.; and that, therefore, he was not under adisability a any timethrough hisdatelast insured, Finding 5,
id. The Appeals Council declined to review thedecision, id. at 4-5, making it thefina determination of the
commissioner, 20 C.F.R. § 404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 2 of the sequentid evaluation process. Although a
clamant bears the burden of proof at this step, it is a de minimis burden, designed to do no more than
screen out groundlessclaims. McDonald v. Secretary of Health & Human Servs, 795F.2d 1118, 1123
(1st Cir. 1986). When a clamant produces evidence of an impairment, the commissioner may make a
determination of non-disability at Step 2 only when the medical evidence “establishes only a dight

abnormdity or combination of dight anormalities which would have no more than aminimal effect on an



individud’ s ability to work even if the individua’s age, education, or work experience were specificaly
consdered.” Id. a 1124 (quoting Socid Security Ruling 85-28).

Theplantiff asserts that the adminigtrative law judge erred in (i) failing to properly assesswhether
his obesity condtituted a severe impairment, (ii) improperly finding his menta hedlth disorders non-severe
and, in so doing, failing to follow mandated procedure (20 C.F.R. § 404.1520a(a) & (c), (iii) neglecting to
fallow the provisons of Socid Security Ruling 83-20 (* SSR 83-20"), which permitsthe use of non-medicd
testimony and reasonable inferences to establish aremote onset date, (iv) omitting to develop the medical
record by ordering apsychological consultative eva uation in accordance with 20 C.F.R. 8 404.1512(d)-(f),
and (v) making aflawed credibility determination  See generally Plaintiff’ s Itemized Statement of Errors
(“Statement of Errors’) (Docket No. 4). | find no reversible error.

|. Discussion

Asthe plaintiff acknowledgesin his Statement of Errors, “ The medical record has no documentation

prior to August, 1995. At and after that point, it containsrecords of [his] stroke and subsequent trestment.”

Id. at 2 (citationsomitted). That, inanutshel, isthe problem with the plaintiff’ scase. Theclaimant, not the
commissioner, is responsble as an initid matter for producing evidence of the existence of a medicdly

determinable impairment as of the rdevant time period. See, e.g., 20 C.F.R. § 404.1512(c) (*Y ou must
provide medical evidence showing that you have an impairment(s) and how severeit isduring thetimeyou
say that you are disabled.”). A claimed condition for which no such evidence is produced rightfully is
ignored. See, e.g., Socid Security Ruling 96-7p, reprinted inWest’ s Social Security Reporting Service,
Rulings 1983-1991 (Supp. 1993) (“SSR 96-7p"), at 133 (“No symptom or combination of symptomscan

be the basisfor afinding of disability, no matter how genuine theindividua’ s complaints may gppear to be,



unless there are medicd sgns and laboratory findings demondrating the existence of a medicdly
determinable physical or mentd impairment(s) that could reasonably be expected to product the
symptoms”). That sad, | briefly consder the plaintiff’ s five points of specific error:

1 Improper consideration of obesity. The plantiff argues as an initid maiter that the
adminidrative law judge falled to undertake the sort of “individudized assessment” of functioning that is
required to support adetermination that obesity isanon-severeimparment. See Statement of Errorsat 2-3
(citing Socid Security Ruling 02-01p (“ SSR 02-01p”)). Theplaintiff misgpprehendsthe point of theruling
onwhich herdies, which forbidsapresumption that any particular level of obesity automaticaly qudifiesas
severe or non-severe. See SSR 02-01p, 2000 WL 628049 (S.S.A.), a * 4 (“Thereisno specific leve of
weight or BMI [Body Mass Index] that equateswith a‘severe or a‘not severe’ impairment. Neither do
descriptive terms for levels of obesity (e.g., ‘severe’ ‘extreme,” or ‘morbid’ obesity) establish whether
obesty is or is not a ‘severe imparment for disability program purposes. Reather, we will do an
individudized assessment of theimpact of obesity on anindividud’ sfunctioning when deciding whether the
imparment is severe”). The adminidrative law judge complied with this directive, concluding that the
evidence did not support afinding that the plaintiff’s obesty was“ severe” as of hisdate last insured. See
Record at 13 (“Although the 1995 records indicate that Mr. Souza had a history of obesity and diabetes,
the absence of any medica evidence which shows that these conditions significantly interfered with his
functioning prior to October, 1992 argues againg afinding that he had ‘ severeé impairments before his
insured status expired.”).2

2. Improper consderation of mental health disorder. The plaintiff’s assertion thet the

2 Counsel for the plaintiff clarified at oral argument that he presses no argument that the Step 2 determination, as it
(continued on next page)
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administrative law judge failed to follow the specia technique of 20 C.F.R. § 404.1520a(@) & (C) in
determining hismenta health disorder to be non severe, see Statement of Errorsat 3, iswithout merit. The
adminigrativelaw judge sdecisonisnot amode of darity; however, inasmuch asappears, hedid not even
consder the dleged menta health disorder to beamedicaly determinableimpairment. See Record at 11-
13. Inany event, there is no evidence establishing that it is. Section 404.1520a(c) — which concernsthe
necessity to rate the degree of functiond limitation — therefore never came into play. See 20 C.F.R.
8§ 404.1520(b) (first tepisto assesswhether claimant hasmedically determinable mental impairment; if so,
degree of functiond limitation must be assessed).

3. FailureToApply SSR 83-20. The plantiff’ sarguments notwithstanding, see Siatement of
Errors at 4, SSR 83-20 likewiseisingpposte. SSR 83-20 concerns determination of the onset date of
disability. See SSR 83-20, reprinted inWest’ s Social Security Reporting Service Rulings 1983-1991, at
49 (“In addition to determining that an individua isdisabled, the decisonmaker must o establish the onset
date of disability.”). Such a determination need not be made unless an individua has been determined a
some point to have been disabled. See, e.g., Key v. Callahan, 109 F.3d 270, 274 (6th Cir.1997) (“Since
there was no finding that the clamant is disabled as a result of his menta impairment or any other
impairments or combination thereof, no inquiry into onset dateisrequired.”). Thereisno evidencethat the
plantiff ever has been found disabled.

4. Failure To Develop Record. The plaintiff cites 20 C.F.R. § 404.1512(d)-(f) for the
proposition that the adminigtrativelaw judge erred in falling to order aconsultative psychologica evauation.

See Statement of Errorsat 4. However, that regulation contemplates, as an initial matter, that “you [the

concernsthe plaintiff’s obesity, is unsupported by substantial evidence.
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clamant] must provide medical evidence showing that you have an impairment(s) and how severeitisduring
the time you say that you are disabled.” 20 C.F.R. § 404.1512(c). The plaintiff provided no such

evidence; therefore, the commissioner’s obligation to help further develop the record was not triggered.
Nor does applicable casdaw support the proposition that the commissioner bears any burden to generate
initid evidence to support a particular diagnosis or medica condition on which a clamant seeks to rely;
rather, the requirement that the commissioner develop the record further arises only under certain

circumstances not present when a claimant represented by counsel has been unable to generate any

supporting evidence a dl. See, e.g., Heggarty v. Sullivan, 947 F.2d 990, 997 (1st Cir. 1991) (“In most
instances, where appellant himsdf fallsto establish a sufficient dam of disability, the[commissoner] need
proceed no further.”).

5. Flawed Credibility Deter mination. The plaintiff acknowledgesthe deferentia nature of
the standard by which adminigrative law judges credibility determinations are judged; however, he
complainsthat the determination madein his caseistoo flawed to pass muster. See Statement of Errorsat
4-5; see also, e.g., Frustaglia v. Secretary of Health & Human Servs., 829 F.2d 192, 195 (1<t Cir.
1987) (“The credibility determination by the ALJ, who observed the claimant, eva uated hisdemeanor, and
consdered how that testimony fit in with the rest of the evidence, is entitled to deference, especidly when
supported by specific findings.”). | am unpersuaded. As the administrative law judge suggested, see
Record at 13, the fact that the plaintiff’ s earliest medica records dated from 1995 and that &t |east one of
thoserecordsindicated that hewas“fairly active’ and till hunting tended to cast doubt on histestimony that

he was completely disabled from working as of May 1987.3

®The plaintiff correctly observesthat in making this credibility determination, the administrative law judge failed to factor
(continued on next page)
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1. Concluson

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 15th day of December, 2003.
/s David M. Cohen

David M. Cohen
United States Magigtrate Judge

Plaintiff

BRIAN W SOUZA represented by MURROUGH H. O'BRIEN
P. 0. BOX 370
PORTLAND, ME 04112
774-4130
Email: Mob1560148@aol.com

in the plaintiff’s explanation (corroborated by his daughter) that he tended to avoid physicians and treatment, aswell as
his testimony that he had stopped hunting. See Statement of Errors at 5; Record at 31-33 (plaintiff), 38 (daughter). | see
no error in omission of discussion of the hunting testimony, which is vague regarding the time frame when the plaintiff
ceased that activity. See Record at 31-32. On the other hand, the failure to acknowledge and discuss the proferred
explanation for the lack of medical treatment was indeed error. See SSR 96-7p, at 140 (“[T]he adjudicator must not draw
any inferences about an individual’s symptoms and their functiond effectsfrom afailure to seek or pursue regular medical
treatment without first considering any explanations that the individual may provide[.]”). Nonetheless, it was harmless
error inasmuch as the administrative law judge (i) was not obliged to accept this explanation at face value and, (ii) in any
event, proferred an alternative reason for questioning the plaintiff’s credibility.
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V.

Defendant

SOCIAL SECURITY
ADMINISTRATION
COMMISSIONER

represented by

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ESKUNDER BOYD

ASSISTANT REGIONAL COUNSEL
OFFICE OF THE CHIEF COUNSEL,
REGION 1

2225 JF.K. FEDERAL BUILDING
BOSTON, MA 02203

617/565-4277

Email: eskunder.boyd@ssa.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JAMESM. MOORE
U.S.ATTORNEY'S OFFICE
P.O. BOX 2460

BANGOR, ME 04402-2460
945-0344

Email: jim.moore@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED



