UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

DEBORAH OGLE,
Plaintiff
V. Docket No. 99-314-P-H

JO ANNE B. BARNHART,
Commissioner of Social Security,

Defendant
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RECOMMENDED DECISION ON PLAINTIFF’'SMOTIONS FOR ATTORNEY FEES

Theplantiff, who prevailed before the commissioner following remand of theinstant Socid Security
Disability (“SSD,” or “Titlel1”) case by thiscourt, securing asubstantial award of past-due benefits, gpplies
for awards of attorney fees pursuant to the Equal Accessto Justice Act (“EAJA”), 28U.S.C. §2412,and
the Socia Security Act, 42 U.S.C. § 406(b). See EAJA Application for Fees and Expenses (“EAJA
Motion™) (Docket No. 12); Plantiff’s Motion for Award of § 406 Fees (“ Section 406 Motion”) (Docket
No. 11). | recommend that the EAJA Motion, which isunopposed, be granted on that basis, and that the
Section 406 Mation, which is opposed, be granted in the amount of $4,572.50 — subgtantidly lessthan
sought.

I. Context



The plantiff’ s counsal, Francis M. Jackson, filed theingtant complaint on her behdf on October 7,
1999. See Complaint (Docket No. 1). Shortly thereafter, on October 26, 1999, the plaintiff Sgned a
contingent-fee agreement with her counsd’ s law firm, Jackson & MacNichol, providing in rlevant part:

A. Client agrees to pay afee equd to twenty five percent (25 %) of the total
amount of any past-due benefits awarded to Client, to include any dependents benefits,
subject to the gpprova of said feeby the court. 1t isunderstood that this Contingent Feeis
to be paid by the Client directly to the Attorney from any past- due benefits awarded on the
bassof theClient'sclam. . . .

B. TheClient acknowledgesthat the services of the attorney havevaueand would
ordinarily be billed to a client by the hour at a rate in excess of $135.00 per hour.
However, if the Attorney isnot successful in vacating the adverse agency decisoninwhole
or in part then there shdl be no obligation on the part of the Client to pay any feeto the
Attorney for the representation before the Court. If the Attorney is successful in vacating
the adverse decison there can be no guarantee of success in obtaining any past-due
benefits. In the event that thereis no award of fees by the court and there are no past-due
benefitsawarded to the Client by the agency upon areadjudication of the matter, then there
shdl be no fees owed by the Client to the Attorney for representation of the Client in this
matter.

C. ... Theparties have agreed to afull twenty five percent, rather than alesser
“reasonable’” amount caculated on an hourly basis because the client acknowledges that
thereisahigh risk of failure and resulting non-payment in these cases and that as aresult
the only way the attorney can afford to do these casesisto charge and collect a contingent
fee aufficient to not only pay a reasonable fee when he is successful but dso sufficient to
pay personnd costs and other office overhead expended on those cases where he is
unsuccessful and receives no payment. Thefurther basisfor this entitlement to apercentage
interest inthe Client’ s past-due benefits, isthat BUT FOR the Attorney’ seffortsin vacating
the adverse decison the denia of benefitswoud have becomefina and the Client deprived
of the opportunity to re-litigete before the Agency the entitlement to past-due benefits.

Contingent Fee Agreement for Representation Before the Court with the Law Firm of Jackson &
MacNichol dated October 26, 1999 (“Court Fee Contract”), attached to Section 406 Mation, 3.

On May 25, 2000 Jackson filed a statement of errors with the court on behdf of the plaintiff
assarting that the adminidtrative law judge erred in (i) hdting hisandyss at Step 2 of the commissoner’s

sequentid evaluation process, based in part on inadequate assessment of the plaintiff’s credibility, and (ii)



faling to goply Socid Security Ruling 83-20 (* SSR 83-20") to determine the onset date of her disability.
See Report and Recommended Decision (“Recommended Decision”) (Docket No. 7) a 3; Plantiff's
Itemi zed Statement of Specific Errors (“ Statement of Errors’) (Docket No. 6) at 2-9. Hedso asserted that
the Appeds Council had erred in failing to address the plaintiff’s request to reopen its substantive review
when presented with new evidenceintheform of severd lay affidavits. See Recommended Decison at 2-3,
Statement of Errorsat 10-11.

Following ord argument held before me on October 5, 2000, | recommended that the court vacate
the commissioner’s decison and remand the case for further proceedings on the basis of the premature
hating of andyssa Step 2. See Recommended Decison at 1 n.1 & 3. | found that SSR 83-20 was not
implicated. Seeid. at 4. | declined to address thethird point (regarding the Apped s Council’ sfalureto act
ontheplantiff’ srequest to review the late- submitted affidavits) inasmuch as counsd for both parties agreed
at ord argument that the case did not hinge on thoseaffidavits. Seeid. at 7 n.3. No objections having been
lodged, the recommended decison was adopted on October 27, 2000. See Order Affirming
Recommended Decision of the Magistrate Judge (Docket No. 8). On October 30, 2000 a judgment
issued, vacating the commissioner’ sdecis on and remanding the casefor further proceedings consistent with
the recommended decison. See Judgment (Docket No. 9).

On or about October 12, 2001 the plaintiff executed another contingent - feeagreement directly with
Jackson relating to services on remand, pursuant to which she agreedthat if the commissioner decided her
clam favorably a the adminigrative level shewould pay Jacksonafeeequd to thelesser of (i) twenty-five
percent of past-due benefits or (ii) $4,000. See Contingent Fee Agreement dated October 12, 2001
(“ SSA FeeContract”), attached to Section 406 Motion. Following asupplementd hearing hdd onremand,

an adminigrative law judge rendered a decison dated March 4, 2002 that was fully favorable to the



plantiff, finding her to have been disabled on or before her date last insured of December 31, 1992, See
Decison, In re Deborah L. Ogle, Socid Sec. Admin., Office of Hearings & Appeds (Mar. 4, 2002),
attached to EAJA Motion. The plaintiff was awarded past-due SSD benefits totaling $118,908.*

Jackson represents, and the commissioner does not contest, that the commissioner withheld from
the plaintiff’ s past- due benefits and paid to Jackson $4,000 for hiswork performed on remand pursuant to
the SSA Fee Contract. See Section 406 Motion at 2 n.2; see generally Defendant’s Opposition to
Paintiff’ sMotion for Section 406 Attorney’ s Fees (* Opposition”) (Docket No. 14). Jackson now seeksa
total of $25,727.00 pursuant to section 406(b) and the Court Fee Contract, representing twenty-five
percent of thetotal award of past-due benefitslessthe sum of $4,000 aready deducted from those benefits
and paid to him for work performed before the commissioner on remand.  See Section 406 Motion at 4-
5.7

In connection with his EAJA Moation, Jackson submitted acopy of aninvoice billing the plaintiff at
an hourly rate of $155.00 for atota of 15.6 hours of court-connected work and 7.8 hours of agency-

connected work, resulting inabill of $3,627.00 for 23.4 hours of work onthiscase. See Invoice submitted

! Jackson failed to submit a copy of the commissioner’ s notice of award of benefits or any other evidence demonstrating
thetotal award of back benefitsto the plaintiff. In hisbrief, he represented that the sum of either $30,300.25 or $3063025
(one of those figures evidently contains a typographical error) equaled twenty-five percent of the back-benefit award.
See Section 406 Motion at 4. During oral argument on other matters held before me on December 11, 2003 involving the
same attorneys, | therefore sought clarification on the amount of back-benefit award in this case. Counsel for the
commissioner offered to supply that figure and did so by e-mail the following day, representing that the total awarded to
the plaintiff and her two children was $118,908. That sum did not comport with either of the two twenty-five percent
figures Jackson had provided in his brief, asaresult of which | arranged for afollowup teleconference with counsel on
December 12, 2003. During that teleconference, Jackson orally amended his Section 406 Mation, without objection from
counsel for the commissioner, (i) to represent that the total award of back benefits was $118,908 and (ii) to request twenty-
five percent of that sum, or $29,727, minus the sum of $4,000 already awarded by the commissioner, for atotal requested
section 406(b) fee award of $25,727. These ancillary proceedings underscore the necessity for counsel requesting section
406(b) fees to supply evidence of the total amount of a back-benefit award. Counsel is admonished to submit such
evidence in future section 406(b) petitions or risk disallowance of his requested fee on that basis.

2 Jackson represents, and the commissioner does not contest, that the commissioner is holding the balance of thetwernty-
five percent contingent-fee amount pending resolution of the instant motions. See Section 406 Motion at 2 n.2; see
(continued on next page)



to: Deborah Ogle (“ Invoice”), attached to EAJA Motion.® Of the court-connected work, 3.8 hoursrelates
to post-remand sarvices, including preparation of the two fee motionsin issue here. Seeid. Thus, 11.8
hourswere spent in court-connected work reated to obtaining the ultimatdly successful remand inthiscase.
Seeid.
1. Analyss

Section 406 provides, in relevant part:

Whenever a court renders ajudgment favorable to a claimant under this subchapter [i.e.,

Titlel1] who was represented beforethe court by an attorney, the court may determineand

alow as part of itsjudgment areasonable fee for such representation, not in excess of 25

percent of the total of the past- due benefits to which the clamant is entitled by reason of

such judgment . . . .
42 U.S.C. 8§406(b)(1)(A). The commissioner opposes any such award in this case on the basesthat the
court lacks authority pursuant to section 406(b) to award feesrel ated to work performed beforethe agency
and, in any event, has no power to award fees when (as here) benefits were awarded by the agency, asa
result of which thereisno “favorablejudgment” from thistribund that would trigger the provisonsof section
406(b). See Oppodtion at 2-5.

Jackson concedes the firgt point, darifying that he seeks via the Section 406 Mation only to be
recompensed for his court-related services— pecificdly, for servicesin obtaining the remand by this court.
See Plaintiff’s Reply Memorandum Regarding Award of § 406 Fees (“Reply”) (Docket No. 15) at 3.*

With respect to the second point, he observes that dong with his fee motions he submitted an unopposed

motion for find judgment from this court, which he understands to be acceptable practice for purposes of

generally Opposition.

% The bill includes a charge of $150.00 for the court filing fee, bringing the total to $3,777.00. See Invoice.

* Inasmuch as Jackson isthe real party in interest with respect to his fees, | refer to the proponent of the fee motions as
“Jackson” rather than “the plaintiff.”



triggering acourt- rel ated section 406(b) fee award once aclamant has obtained past- due benefitsfromthe
commissoner on remand. Seeid. at 2-3; see also Plantiff’sMotion for Entry of Judgment (Docket No.
10).

Asaninitid matter, there can be no doubt that this court has authority to award court-related fees

pursuant to section 406(b) even though the benefits award itself was made by the commissioner on remand.
To the extent the commissioner is espousing the so-caled “sngle tribund rule” tha position has been
soundly rejected. See, e.g., Horenstein v. Secretary of Health & Human Servs, 35F.3d 261, 262 (6th
Cir. 1994) (overruling “single tribund rule’ of Webb v. Richardson, 472 F.2d 529 (6th Cir. 1972),
pursuant to which only the tribund that ultimatdly uphed a dam for benefits could gpprove and certify
payment of section 406 attorney fees; joining mgority of circuits— induding Frg Circuit —inruling, inter
alia, that “in cases where the court remands the case back to the[commissoner] for further proceedings,
the court will set thefee—limited to 25 percent of past-due benefits—for thework performed beforeit, and
the [commissioner] will award whatever feethe[commissoner] deemsreasonablefor thework performed
on remand and prior adminisirative proceedings.”).

As Jackson suggests, the only real questionisone of procedure. See Reply at 3. The partiesagree
that thisisaso-called “ sentence Sx” remand. See Opposition at 1; Reply a 1. Post-remand entry of afind
judgment by the court iscontemplated in such acase. See, e.g., Melkonyanv. Sullivan, 501 U.S. 89, 102
(1991) (“If petitioner is correct that the court remanded the case under sentence six, the Secretary must
return to Didrict Court, a which time the court will enter a find judgment.”). Section 406(b), in turn,

permits the court to reflect an award of section 406(b) feesin its favorable judgment. See42 U.S.C. 8§



406(b)(1)(A). Jackson has petitioned the court for such afind judgment, doing dl that is necessary (if not
more than is necessary) to lay the groundwork for a section 406 fee award.”

As Jackson aso notes, see Reply at 3-4, the commissioner offersno argument & dl regarding the
substance of his section 406(b) fee request, see generally Opposition. However, this hardly meaensthet the
fee sought automaticdly is granted. As Jackson recognizes, see Reply a 3-4, the money at sakeina
section 406(b) request comes not out of the commissioner’ s pocket but rather that of the claimant, and the
court has an independent duty to satisfy itself that a section 406(b) contingency feeis “reasonable,” see,
e.g., Gisbrecht v. Barnhart, 535 U.S. 789, 807 (2002) (“Most plausibly read, . . . 8 406(b) does not
displace contingent-fee arrangements as the primary means by which fees are st for successfully
representing Socid Security benefits clamants in court. Rather, 8§ 406(b) callsfor court review of such
arrangements as an independent check, to assure that they yield reasonable results in particular cases.
Congress has provided one boundary line: Agreementsare unenforceableto the extent that they providefor
fees exceeding 25 percent of the past-due benefits. Within the 25 percent boundary, . . . the attorney for
the successful clamant must show that the fee sought is reasonable for the services rendered.”) (citations
and footnotes omitted).

As one might expect, the outer boundaries of a test of “reasonableness’ are difficult to plot.
However, this much is clear: Reduction in the amount that otherwise would be payable pursuant to a

contingent-fee agreement between a clamant and attorney is appropriate to the extent that (i) counsd’s

s Arguably, a“final judgment” is unnecessary to trigger award of section 406(b) fees. | find authority for the proposition
that a court’s original judgment (ordering remand) can serve as the predicate for a court award of court-related fees
pursuant to section 406(b)(1)(A) after a claimant has prevailed at the agency level and secured past-due benefits on
remand. See Ott v. Chater, 916 F. Supp. 1120, 1124 (D. Kan. 1996), rev' d on other grounds, 1997 WL 26575 (10th Cir. Jen.
24, 1997) (“Courts have held that remand of a case for further administrative proceedings constitutes a ‘judgment
(continued on next page)



conduct isimproper or representation substandard; for example, an attorney isresponsiblefor adday that
has caused an accumulation of past-due benefits, or (i) the benefits are large in rdlation to the amount of
time counsel spent on the case (thereby resulting in awindfal). Seeid. at 808; Rodriquez v. Bowen, 865
F.2d 739, 746-47 (6th Cir. 1989) (cited with favor in Gisbrecht, 535 U.S. at 808).

Theingtant request implicatesthewindfall concern. According to hisowninvoice, Jackson spent a
total of 11.8 hours on court-related work to obtain the remand in this case. See Invoice. Dividing the
contingent fee sought ($25,727.00) by these hours yidds an effective rate of $2,180.25 per hour. As
Jackson points out, theimpact to the plaintiff would be softened by the EAJA attorney-fee award (whichis
paid by the commissioner, not the plantiff) inasmuch asaclamant must berefunded the lesser of an EAJA
or section 406(b) award. See Reply at 5-7; Gisbrecht, 535U.S. a 796. However, evenif | wereto take
thisinto consderation by subtracting the amount of EAJA fee sought ($3,777.00), see EAJA Moationat 2,
from the amount of section 406 fee sought ($25,727.00), yidding anew totd of $21,950.00, the effective
hourly fee would remain an astronomica $1,860.17.

The burden fdls squarely on the atorney for the successful clamant to show that the fee sought is
reasonablefor the servicesrendered. See, e.g., Gisbrecht, 535 U.S. at 807. Jackson does not arguethat
any of the issues he raised in this forum were particularly nove or difficult, see generally Section 406
Motion, nor could he persuasively do so. His arguments regarding credibility, Step 2 and SSR 83-20
covered well-trod ground in the arena of Socid Security appedls. In addition, one of histhreepoints (the
SSR 83-20 issue) was found ingpposite, and the parties agreed that a second (the Appeals Council issue)

was not outcome-determinative. The remand turned on the relatively straightforward Step 2 issue. What

favorable to the claimant within the meaning of 8 406(b)(1), if the claimant subsequently receives an award of benefits.”).
(continued on next page)



Jackson argues, ingtead, isthat contingent-fee agreements such as his should be honored because, on the
whole, they represent afair alocation of risksand benefitsinwhat isessentidly therisky busnessof tekinga
Socid Security gpped, providing sufficient economicincentivefor counsdl to continuetaking such gppeds.
See Reply at 4-5.

Without doubt, Jackson’ s work before this court paved the way for obtaining theexcelent result he
ultimately secured for his dient at the agency leve uponremand. And, without doubt, thetaking of risk via
a contingent-fee agreement should be rewarded with payment above and beyond one' snorma hourly fee.
See, e.g., Royzer v. Secretary of Health & Human Servs, 900 F.2d 981, 982 (6th Cir. 1990) (“Itisnot
a dl unusud for contingent feesto trandate into large hourly ratesif the rate is computed asthetrid judge
has computed it here. In assessing the reasonableness of acontingent fee award, we cannot ignore the fact
that the attorney will not prevall every time. The hourly rate in the next contingent fee case will be zero,
unless benefits are awarded. Contingent fees generdly overcompensate in some cases ad
undercompensate in others. It is the nature of the beast.”).

Nonetheless, Jackson cites no authority (and | find none) holding fee awards as astronomica as
those sought in this case to be “reasonable’ for purposes of section 406(b) under any circumstances, let
aone circumgtances involving sraightforward issues and well-worn ground. To the contrary, “[w]herea
case has been submitted on boilerplate pleadings, in which no issues of materid fact are present and where
no legal research is apparent, the benchmark twenty-five percent of awards fee would obvioudy be

ingppropriate.” Rodriquez, 865 F.2d at 747; seealso, e.g., Hearn v. Barnhart, 262 F. Supp.2d 1033,

However, inasmuch as Jackson does not rely on the original judgment in this case, | need not resolve that issue.



1037 (N.D. C4d. 2003) (canvassing section 406(b) fee cases; observing that courts had approved defacto
hourly rates ranging from $187.55 to $694.44).

Such concrete guidance as | can find indicates thet, asarule of thumb, amultiplier of two timesa
practitioner’ susud and customary hourly rate provides adequate recompense for the taking of contingent-
feerisk without rasngwindfal concerns. See, e.g., Hayesv. Secretary of Health & Human Servs, 923
F.2d 418, 422 (6th Cir. 1990) (“We believe that, under Rodriquez, awindfal can never occur when, ina
case where a contingent fee contract exists, the hypothetical hourly rate determined by dividing the number
of hours worked for the clamant into the amount of the fee permitted under the contract isless than twice
the stlandard rate for such work in the relevant market. We bdieve that amultiplier of 2 isgppropriateasa
floor in light of indications that socia security attorneys are successful in gpproximately 50% of the cases
they file in the courts. Without amultiplier, agtrict hourly rate limitation would insure that socia security
attorneys would not, averaged over many cases, be compensated adequately.”).

Jackson invoiced the plaintiff at arate of $155.00 per hour for hiswork onthiscase.® Two-and-
hdf times this hourly rate results in a rate of $387.50 per hour, which in my view affords reasonable,
appropriate compensation for the contingent-fee risk assumed, and the successful result obtained, in this
foruminthiscase. Thisyiddsatotd section 406(b) fee of $4,572.50, which | recommend thet the court
award.

I11. Conclusion

® Although Jackson submitted evidence that the rate of $155.00 hourly “is not reflective of [his] normal market fees’ and
he has “routinely been approved for fees at rates of $225.00 per hour or more based upon [his] age and over 25 years of
experience,” Affidavit in Support of Application for Fees Under the EAJA and 42 U.S.C. Section 406 (Docket No. 13) 11 5-
6, he clarified at oral argument that he is not paid $225.00 per hour for Social Security casesin Maine.

10



For the foregoing reasons, | recommend that the EAJA Motion beGRANTED asprayedfor (in
the amount of $3,777.00) and that the Section 406 Motion be GRANTED in the amount of $4,572.50

and otherwise DENIED.’

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 12th day of December, 2003.

David M. Cohen

United States Magistrate Judge
Plaintiff
DEBORAH OGLE represented by FRANCIS JACK SON

JACKSON & MACNICHOL
85INDIA STREET

" Inasmuch as the commissioner is continuing to withhold a portion of the plaintiff’ s past-due benefits pending resolution
of the instant motions, and counsel for the commissioner has not opposed the plaintiff’ s request for EAJA fees, it would
be appropriate for the court to direct prompt payment from the withhold of $4,752.50 to Jackson, with the balance to be
released to the plaintiff, and to direct that the plaintiff be refunded the amount of the EAJA fee award, totaling $3,777.00.
See, e.g., Boyd v. Barnhart, No. 97 CV 7273 SJ, 2002 WL 32096590, at *3-*4 (E.D.N.Y. Oct. 24, 2002) (similar directive).

11



V.

Defendant

SOCIAL SECURITY
ADMINISTRATION
COMMISSIONER

represented by

12

P.O. BOX 17713

PORTLAND, ME 04112-8713
207-772-9000

Email: mall @jackson-macnichol.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

ESKUNDER BOYD

ASSISTANT REGIONAL COUNSEL
OFFICE OF THE CHIEF COUNSEL,
REGION 1

2225 JF.K. FEDERAL BUILDING
BOSTON, MA 02203

617/565-4277

Email: eskunder.boyd@ssa.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JAMESM. MOORE
U.S.ATTORNEY'S OFFICE
P.O. BOX 2460

BANGOR, ME 04402-2460
945-0344

Email: jim.moore@usdoj.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

PETER S. KRYNSKI
SOCIAL SECURITY DISABILITY
LITIGATION - ANSWER SECTION
OFFICE OF THE GENERAL
COUNSEL

5107 LEESBURG PIKE ROOM 1704
FALLS CHURCH, VA 22041-3255
(703) 305-0183

TERMINATED: 11/03/2003
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED

ROBERT M. PECKRILL
DEPARTMENT OF HEALTH &
HUMAN SERVICES

OFFICE OF GENERAL COUNSEL
JOHN F. KENNEDY FEDERAL
BUILDING

ROOM 2250

BOSTON, MA 02203
617-565-2370

TERMINATED: 11/03/2003
LEAD ATTORNEY

ATTORNEY TO BE NOTICED



