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REPORT AND RECOMMENDED DECISION*

ThisSocid Security Disability (“SSD”) and Supplementa Security Income (“ SSI”) gpped raisesthe
questions whether the commissioner’s conclusion that the plaintiff is capable of making an adjustment to
work that exigs in sgnificant numbers in the national economy and that his testimony was not entirely
credible are supported by substantial evidencein the record, whether the commissioner properly eva uated
the medica evidence and whether the commissioner devel oped the record adequately. | recommend that

the commissione’ s decision be vacated and the case remanded for further action.

! This action is properly brought under 42 U.S.C. §8§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on October 27, 2003, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88§ 404.1520,
416.920, Goodermote v. Secretary of Health & Human Servs, 69 F.3d 5, 6 (1t Cir. 1982), the
adminigrative law judge found, in relevant part, that the plaintiff suffered from chronic low back gtrain, an
affective disorder and aseizure disorder, imparmentsthat were severe but did not meet or equal any listed
in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (“the Listings’), Finding 3,Record at 18; thet the plaintiff’'s
datements concerning his impairments and their impact on his ability to work were not entirely credible,
Finding 4, id.; that the plaintiff lacked the resdua functiond capacity to lift and carry more than 20 pounds
occasiondly or more than 10 pounds on a regular basis, bend more than occasiondly, squat, knedl, or
crawl, climb |adders, ropes or scaffolds, work near unprotected heights or moving machinery or inexposure
to extreme cold, or do more than smple, routine work, and that his capacity for the full range of light work
was diminished by these limitations, Findings 5 & 7, id.; that the plaintiff was unable to perform his past
relevant work, Finding 6, id.; that given hisage (29), education (high schoal), work experience (skilled) and
resdua functiona capacity, the plaintiff was ableto makeasuccesstul vocationd adjustment towork which
exiged in 9gnificant numbersin the nationa economy, including employment asacashier, assembly worker
and food preparation worker, Findings8-11, id.; and that, therefore, the claimant was not under adisability
asdefined inthe Socid Security Act at any timethrough the date of thedecison, Finding 12,id. at 19. The
Appeals Council declined to review the decison, id. at 56, making it the find determination of the
commissioner, 20 C.F.R. 88 404.981, 416.1481; Dupuisv. Secretary of Health & Human Servs., 869
F.2d 622, 623 (1st Cir. 1989).

The gandard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of

Health & Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be



supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The adminigirative law judge reached Step 5 of the sequentia evaluation process. At Step 5, the
burden of proof shifts to the commissioner to show that a claimant can perform work other than his past
relevant work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 13, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion
Medical Evidence

The plaintiff complainsthat the adminigrative law judgefalled to give proper weight to the opinions
of his tregting physician, Tarek A. El Srarkawy, M.D., and an examining physician to whom he was
referred by his attorney, Donald M. Robertson, M.D., or, in the aternative, to explain adequately his
reasonsfor rgecting their conclusonsthat the plaintiff wastotaly disabled. Plaintiff’ s ltemized Statement of
Specific Errors (“Itemized Statement”) (Docket No. 5) a 3-6. Theweight to which atreating physician’'s
opinion is entitled depends in part on the subject matter addressed. Determination that a claimant is
disabled isreserved to the commissioner; accordingly, no * specid sgnificance’ isaccorded an opinion even
from a treeting source, as to whether a clamant is dissbled. See 20 C.F.R. 88 404.1527(e)(1)-(3),

416.927(e)(1)-(3).? Nonetheless, such an opinion is entitled to consideration based on six enumerated

% The plaintiff also contends that the administrative law judge was required to “clarify” Dr. Sharkawy’ sopinionthat he
(continued on next page)



factors: (i) thelength of the treatment relationship and frequency of examination, (ii) nature and extent of the
trestment relaionship, (iii) supportability — i.e., adequacy of explanation for the opinion, (iv) consstency
with the record as a whole, (v) whether the treating physcian is offering an opinion on a medica issue
related to his or her specidty, and (vi) other factors highlighted by the clamant or others. Id. 88
404.1527(d)(2)-(6), 416.927(d)(2)-(6). Regardlessaf the subject matter astowhich atreating physcian’'s
opinion is offered, the commissoner must “adways give good reasons in our notice of determination or
decision for the weight we give your tresting source sopinion.” 1d. 88 404.1527(d)(2), 416.927(d)(2).
The plaintiff’s itemized statement does not cite any pages of the record in support of its implicit
argument that Dr. Sharkawy’ s opinion must be given controlling weight. At ord argument, counsel for the
plaintiff stated that pages 216 and 218 of the record supported thisargument. At page 216, Dr. Sharkawy
opines that the plaintiff “now can’t work” under the entry “LOW BACK PAIN;” on page 218, in aletter
addressed “ To Whom It May Concern,” Dr. Sharkawy statesthat the plaintiff “currently [is] unabletowork
because of alot of pain.” These assartions can only be characterized as statements that the plaintiff is
disabled. If an assartion asto disability by atresating physician could be consdered by the adminigtrative
law judge, it could not be given controlling weight in any event. A tregting physician’ sopinionson the nature

and saverity of aclamant’ simpa rments are given controlling weight only when they arewell-supported by

wastotally disabled by further devel oping the record, apparently by contacting the physician. Itemized Statement at 7-8.
Nothing in the record suggests that the administrative law judge did not understand why Dr. Sharkawy reached this
conclusion, that Dr. Sharkawy’s records contained a conflict or ambiguity that must be resolved, lacked necessary
information, or otherwise did not appear to be based on medically acceptable clinical and laboratory diagnostic
techniques. 20 C.F.R. 88 404.1512(e)(1), 416.912(e)(1). Nor doesthe plaintiff identify any gapsin theinformation provided
in the report necessary to a reasoned evaluation of his claim. Heggarty v. Sullivan, 947 F.2d 990, 997 (1st Cir. 1991).
Particularly where, as here, the medical opinion goesto an issue reserved to the commissioner, the plaintiff hasfailed to
show that any further development of the record wasrequired. See Santiago v. Secretary of Health & Humans Servs.,
944 F.2d 1, 5-6 (1st Cir. 1991). Nothingin Socia Security Ruling 96-2p (“ SSR 96-2p”), on which the plaintiff relies, requires
adifferent conclusion on this point. Social Security Ruling 96-2p, reprinted in West's Social Security Reporting Service
Rulings 1983-1991 (Supp. 2003) at 111.



medicaly acceptable clinica and laboratory diagnostic techniquesand not inconsstent with other subgtantia
evidencein the caserecord. 20 C.F.R. 88 404.1527(d)(2), 416.927(d)(2). Here, the evidencefrom the
state-agency consultants, Record at 230-37, 275-82, isincongstent with an assertion that the plaintiff is
disabled. See 20 C.F.R. 88 404.1527(f)(2)(i), 416.927(f)(2)(i) (administrative law judge must consider
findings of state agency medical consultants). Seealso Keating v. Secretary of Health & Human Servs,
848 F.2d 271, 276 (1st Cir. 1988) (treating physcian’s conclusons regarding tota disability may be
regjected, especialy when contradictory medica evidence appears in record); Barrientos v. Secretary of
Health & Human Servs,, 820 F.2d 1, 2-3 (1« Cir. 1987) (opinion of treating physician not necessarily
entitled to greeter weight than that of a consulting physician).

In this case, however, whiletheadminidrativelaw judge doesdiscuss Dr. Sharkawy’ sevauation of
the plaintiff’ smental condition, Record at 15, and refersto Dr. Sharkawy’ srecordsin hisdiscusson of the
plantiff’s credibility, id. & 16, he does not discuss Dr. Sharkawy’s opinions concerning the plaintiff’'s
physical condition, let alone give good reasons for according those opinions whatever weight, if any, he
may have accorded them. At ord argument, counse for the commissioner contended, without citation to
authority, that Dr. Sharkawy did not establish any physicd limitations, and that the administrative law judge
accordingly did not need to discuss his reasons for rejecting Dr. Sharkawy’ sconclusions. Counsd for the
plantiff admitted that Dr. Sharkawy did not set limitations in the terms used by the commissioner in
determining resdua functiona capacity but argued that his references to the plaintiff’s pain and functiona
abilitieswere sufficient to requirethe adminigrative law judgeto discussthem. Dr. Sharkawy doesrecord a
diagnosis of low back pain, for which medication was prescribed, id. at 216; that the plaintiff could not lift,
bend or twist from Side to Sde because of back pain, with tenderness and mild muscle spasm in the lower

back on examination, and “very little functiond ability” due to back pain, id. at 217-18; and that the



plantiff's low back pan “interferes with his daly activity and ability to work,” id. at 316. These are
aufficient “medica signs,” 20 C.F.R. 88 404.1527(d)(3), 416.927(d)(3), to require the adminisrative law
judge to discuss Dr. Sharkawy’s opinions. The lack of any explanation for the implicit rgection of Dr.
Sharkawy’ sfindingsrequiresremand. See generally Nguyenv. Chater, 172 F.3d 31, 35 (1st Cir. 1999).

Dr. Robertson, whose report was provided to the administrative law judge after the hearing but
before his decison was issued, Record at 4, 19, 303-14, is not mentioned & dl in the decison. At ord
argument, counsel for the plaintiff could not cite any authority to support the propostion that Dr.
Robertson’s diagnosis of “sacrd asymplocation,” Record at 303, is a medically accepted diagnosis.
Counsdl also conceded that there was no medical evidence in the record to support such adiagnosis, but
contended that the absence of such evidence required the adminigtrative law judge to develop the record
further. Itisnot the commissioner’s burden to generateinitial evidenceto support aparticular diagnosisor
medica condition on which the plaintiff seeks to rely; as | have dready noted, the requirement that the
commissioner develop the record further arises only under certain circumstances not present when thereisa
bare diagnosis with no supporting evidence a al. See footnote 2 above.

Other Issues

I will briefly discuss other issuesraised by the plaintiff for the benefit of the commissioner should the
court adopt my recommendation that this matter be remanded.

Theplantiff contendsthet theadministrative law judgeimproperly faled to explanwhy hergected
the findings of the State-agency reviewers with respect to his psychologica limitations and also failed to
provide the required andysis of those limitationsin the body of hisdecison. Itemized Statement &t 8- 10.
The state-agency reviewersfound severd areasinwhich the plaintiff’ sfunctioning was* moderately limited”

by a psychiatric impairment. Record at 253-54, 271-72. While moderate limitations do not, sanding



aone, require a conclusion that a clamant is disabled, the adminigtrative law judge s reduction of these
reportsto the angle limitation expressed in his hypothetical questionsto the vocationa expert— “because
of hislack of concentration he would only be able to do smple routine work,” id. at 52— isthefocus of
the plaintiff’s chdlenge. The State-agency reviewers conclusons that the plaintiff “appearsto be able to
interact gppropriately [with] a smal number of coworkers [and] supervisors [and] can adapt to minor
changesinrouting” id. a 255, and that the plaintiff “isable to socidize [and] interact in small groupq;]
[o]nly routine changes are accommodated,” id. at 273, were apparently regected in part by the
adminigrative law judge because Dr. Sharkawy’ sDecember 2001 records “reflect sgnificant improvement
in the dlamant’s mental sate€’ since August 2001, id. at 15. Thet andyss, while minimdl, is sufficient to
support the rgiection of some of the limitations suggested by the state- agency reviewerswhosework was
completed before December 2001. Record at 255, 273.

Findly, the plaintiff attacksthe adminidrative law judge sassessment of hiscredibility and testimony
concerning pan. ltemized Statement at 12-18. | find the trestment of these subjects in the decision,
Record a 16, to be minimally adequate under Da Rosa v. Secretary of Health & Human Servs., 803
F.2d 24, 26 (1st Cir. 1986), Avery v. Secretary of Health & Human Servs., 797 F.2d 19, 21 (1t Cir.
1986) and SSR 96- 7p.

Conclusion
For theforegoing reasons, | recommend that the decision of the commissioner beVACATED ad

the cause REM ANDED for further proceedings congstent with this opinion.

NOTICE



A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’sorder.

Dated this 31st day of October, 2003.

David M. Cohen
United States Magistrate Judge
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