UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

MAURICE SCHMIR, M.D., )
)
Plaintiff )
)
V. ) Docket No. 03-187-P-S
)
PRUDENTIAL INSURANCE COMPANY )
OF AMERICA, et al., )
)
Defendants )

RECOMMENDED DECISION ON DEFENDANTS MOTION TO DISMISS

The defendants, Prudentia Insurance Company of Americaand Allegiant Physician Services, Inc.,
moveto dismissthe complaint in thisaction arising under the Employee Retirement Security Income Act of
1974 (“ERISA™), 29 U.S.C. § 1101, et seq. | recommend that the court grant the motionin part.

|. Applicable Legal Standard

The motion invokes Fed. R. Civ. P. 12(b)(6). Moation to Dismiss of Defendants The Prudentia
Insurance Company of Americaand Allegiant Physician Services, Inc. (Docket No. 9) at 1. “Inrulingona
motion to dismiss [under Rule 12(b)(6)], a court must accept as true dl the factua alegations in the
complaint and congtrue dl reasonable inferencesin favor of theplaintiffs” Alternative Energy, Inc. v. S.
Paul Fire & MarineIns. Co., 267 F.3d 30, 33 (1st Cir. 2001). The defendant isentitled to dismissal for
falureto sateaclamonly if “it gppearsto acertainty thet the plaintiff would be unableto recover under any

st of facts” State . Bank & Trust Co. v. Denman Tire Corp., 240 F.3d 83, 87 (1st Cir. 2001); see



also Wall v. Dion, 257 F.Supp.2d 316, 318 (D. Me. 2003). Ordinarily, acourt may not consder any
documents not expresdy incorporated in the complaint in connection with a motion to dismiss; doing so
would convert the maotion into one for summary judgment. Alternative Energy, 267 F.3d at 33.
However, an exception to thisruleexigsfor, inter alia, documentsthe authenticity of whichisnot disouted
by the parties and documents centrd to the plantiff’ sclam. 1d. Inthiscase, theinsurance policy a issue
and the claim noatification correspondence from defendant Prudentid to the plaintiff are such documents.
Il. Factual Background

The complaint includes the following relevart factud dlegations. The plantiff, aresdent of Eliat,
Maine, was in 1994 a surgicd anesthesologist “with” defendant Allegiant. Complaint and Demand for
Injunctive Rdief (“Complaint”) (Docket No. 1) 1Y 1-2, 4, 8 After undergoing pulmonary
thromboendarterectomy surgery, the plaintiff developed optha mic migraines, from which he suffersat least
three times aweek, resulting in functiona blindness for periods up to 30 minutes. 1d. §18-9. Theplantiff
goplied for long-term disability benefits under a policy provided by his employer. 1d. 10. Defendant
Prudentia was the underwriter and adminigtrator of a benefit plan which included this policy. Id. 3.
Defendant Allegiant wasthe contract holder of the policy and an adminigtrator of the same benefit plan. 1d.
14,

Prudentid determined that the plaintiff was digible for long-term disability benefits in February
1995. Id. §11. Theplantiff wasawarded Socid Security disability insurance benefitsin August 2000. 1d.
912, Prudentiad conducted periodic reviews of the plaintiff’s digibility for benefits. Id. 111 13-20. On
October 31, 2002 Prudentid terminated the plaintiff’ s long-term disability benefits. 1d. §23. The plaintiff

appealed the decision by letter dated December 26, 2002. Id. §26. On June 3 or 4, 2003 Prudentia



denied the appeal. 1d. 11130-31. Theletter conveying thisdecison invited the plaintiff to apped again. 1d.

132. The complaint wasfiled in this court on August 7, 2003. Docket.



[11. Discussion
A. Count |

Count | of the complaint alegeswrongful denid of disability benefits and seeksrecovery under 29
U.S.C. § 1132(8)(1). Complaint 1 35-36. The defendants contend that the plaintiff failed to exhaust his
adminigtrative remedies under the policy at issue before bringing thisaction or to plead any of theavallable
exceptions to this requirement, and that this count must accordingly be dismissed. Memorandum of the
Prudentid Insurance Company of America and Allegiant Physician Services, Inc. in Support of Their
Motion to Dismiss (“Memorandum”) (Docket No. 10) at 4-6.

The complaint neither alegesthat gpplicable adminigirative remedies have been exhausted nor that
such exhaugtion is not required under the circumstances. Inthiscircuit, “aprerequidteto obtaining judicid
review under 81132(a)(1)(B) is that the clamant have exhausted the internd adminigtrative remedies
avalableto him.” Terryv. Bayer Corp., 145 F.3d 28, 36 (1st Cir. 1998). By thetermsof the complaint,
the plaintiff was“invited. . . to gpped again” after hisinitia gpped of thetermination of hisbenefit payments
was denied. Complaint § 32. He does not dlege that he did s0. The letter denying the initid apped,
written to the plaintiff’s current lawyer, includes the following passage:

You may again gpped this decison. If you dect to do so, the gpped must be
made in writing by you or your authorized representative. The apped may
identify the issues and provide other comments or additiond evidence you may
wish consdered, aswell as any pertinent documents you may wish to examine.
The written apped should be submitted within the next 60 days to:

Appeds Review Unit

P.O. Box 1586
Blue Bell, PA 19422

L etter dated June 3, 2003 from Irene Martinto Tyler N. Kolle, Exh. 3to Memorandum, at 3. Just over 60

days later, the plaintiff filed the complaint initiating this action. Docket.



In response, the plaintiff argues that he “has adequatdly exhausted the right of review under the
Policy.” Pantiff’sObjection to Defendants Motion to Dismiss (* Objection”) (Docket No. 16) at 11. Ths
is 50, he explains, because (i) Prudentid did not deny hisfirst goped in atimely fashion, (ii) despite the
quoted language in the letter denying his initid gpped, neither the letter nor the policy makes any further
adminigtrative process avalable or mandatory, (iii) Prudentid provided the plaintiff with insufficient
information o that any access he may have had to further adminigtrative process was not meaningful, and
(iv) resort to any such further gppeal would have been futile due to Prudentid’ s arbitrary conduct that has
left the plaintiff without any income for over ayear. 1d. at 11-16. The last of these arguments is not
pleaded in the complaint, no matter how indulgent areading it may be given inthe plantiff’ sfavor, and the
plantiff has not moved to amend the complaint to include such aclam. It will not be consdered further.

The plantiff’s first argument finds support in paragrgphs 25-26 and 28-31 of the complaint.
Although thefact that the complaint does not specificaly alege either exhaustion of adminisirative remedies
or that such arequirement is excused under the circumstances is concerning, see, e.9., Show v. Borden,
802 F. Supp. 550, 558 (D. Me. 1992), the case law does support a*“deemed denid” of an gpped asthe
bass for exemption from the exhaustion requirement, e.g., Massachusetts Mut. LifeIns. Co. v. Russall,
473 U.S. 134, 144 (1985); Sdou v. UnumProvident Corp., 245 F.Supp.2d 207, 216 (D. Me. 2003).
A 120-day maximum period for aplan’ s“benefit determination on review” isset by 29 C.F.R. 8 2560.503-
1(1)(1)(i). Thedefendants contend that thisisnot a* deemed denial” case becauseit sent aletter denyingthe
apped beforethe plaintiff filed thisaction. Defendants Reply Memorandum in Support of Their Motion to
Dismiss(“Reply”) (Docket No. 22) a 3. Thisresponsemissesthepoint. The plaintiff’ sargument isthat his
appeal had been “deemed denied,” dlowing him to file a court action, when the 120-day period expired

well before Prudentid issued itsletter dated June 3, 2003 denying hisinitid apped. The defendantsciteno



authority in support of their necessarily-implied contention that the deemed denid was cut off by their
untimely denid |etter offering an additiona gpped under the policy. Indeed, the defendants do not identify
any particular section of the policy at issue that providesfor a second level of gpped under circumstances
like those present in this case. Such evidence is necessary to support the defendants' position. My own
research has not located any reported cases in which a plan administrator was alowed to avoid the
consequences of a deemed denid by issuing an untimdy denid that included an offer of an additiond

adminidrative apped.

Nather of the plaintiff’ s two remaining arguments would save this complaint. Prudentia provided
the plaintiff with sufficient notice of the availability of an additiond gppedsprocessin the June 3, 2003 | etter;
the plaintiff cites no authority in support of his suggestion that heis only required to exhaust administrative
remedies that are “mandatory.” Thereisno showing on the face of the complaint, even indulgently reed,
that Prudential deprived the plaintiff of sufficient information to make such an appeal meaningful.

However, Prudentid’s untimely response to the plaintiff’s initid goped of its termination of his
benefits under the policy does congtitute a deemed denid of that gpped, alowing him to proceed to court
review. In order to rely on an additiond level of adminidretive review, the defendants must make it
avalablein atimdy fashion. From dl that gppears at this stage of these proceedings, they did not do so.
The motion to dismiss Count | should therefore be denied.

B. Count 11

Count |1 dlegesbreach of fiduciary duty, invoking 29 U.S.C. 88 1109 and 1132(a)(3). Complaint
11 37-40. Thedefendant contendsthat the plaintiff may not bring aclaim under either satute asamatter of
law. Memorandum at 6-9. Inresponse, the plaintiff statesthat he*hasbrought noclamunder 290U.S.C. 8§

1109.” Objection a 17. The complaint could certainly be read to assert such aclam. Complaint  40.



Tothe extent that the plaintiff’ s current disavowa might not be sufficient to set thisquestiontorest, itisclear
thet relief isnot available to individud plan beneficiaries under section 1109, Russell, 473 U.S. at 144, but
only to the plan itsdlf; the defendants are entitled to dismissd of any claim asserted under section 1109.
With respect to the claim under section 1132(8)(3), the defendants contend that aplan beneficiary is

not entitled to recover monetary damages under thissection. Memorandum at 8-9. The plaintiff responds
that, becausethe satute dlows abeneficiary “to obtain other gppropriate equitablerdief . . . toenforceany
... terms of the plan,” 29 U.S.C. § 1132(3)(3), he is entitled to bring a clam as an dternative means of
recovery if his Count | clam “were to be deemed unavallable due to somefailureto exhaust adminigrative
remedies or other procedural defect.” Objectionat 17. Merdly to date the proposition isto demonstrate
its invdidity. Under the plaintiff’s view of ERISA, any beneficiary who failed to exhaust adminidrative
remedies could nonetheless recover under section 1132(a)(3), effectively avoiding the exhaustion
requirement. InVarity Corp. v. Howe, 516 U.S. 489, 512 (1996), acase cited by the plaintiff, Objection
at 18, the Supreme Court stated that the* catchal” provision of section 1132(8)(3) wasintended to provide
equitablerdlief for injuries caused by violaionsthat section 1132 * does not € sawhere adequately remedy.”

Section 1132(a)(1), the basisfor Count | of the plaintiff’s complaint, provides an adequate remedy for a
plan’s wrongful denid of benefits. The fact that a beneficiary may have faled to take the necessary
procedural stepsto obtain such aremedy doesnot mean that he may invoke section 1132(a)(3); hehaslost
hisadequateremedy, if at dl, only asaresult of hisown conduct. Evenif Count | of the plaintiff’ scomplaint
wereto bedismissed in thiscase, he could not pursue his Count 1 claim under section 1132(a)(3). Turner
v. Fallon Cmty. Health Plan, Inc., 127 F.3d 196, 200 (1st Cir. 1997).

The defendants are entitled to dismissa of Count 1.



V. Concluson
For theforegoing reasons, | recommend that the defendants’ motionto dismissbeGRANTED as

to Count 11 and otherwise DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright to de novo review by
the district court and to appeal the district court’s order.

Dated this 30th day of October, 2003.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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