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RECOMMENDED DECISION ON DEFENDANTS MOTION FOR
SUMMARY JUDGMENT

The defendants, Y ork County and the Y ork County Sheriff’ s Department,* move for summary
judgment in this action brought under 42 U.S.C. § 1983 and 1988 and 14 M.R.SA. §851.2 |
recommend that the court grant the notion.

I. Summary Judgment Standard

Summary judgment isappropriate only if the record shows“that thereisno genuineissue asto
any material fact and that the moving party isentitled to ajudgment as amatter of law.” Fed. R. Civ.
P.56(c). “Inthisregard, ‘material’ meansthat a contested fact has the potential to change the outcome

of the suit under the governing law if the dispute over it isresolved favorably to the nonmovant. By

! The amended complaint also names* unknown defendarts, deputy sheriffs” further identified ashaving “ acted as guardsempl oyed by
the Y ork County Jail during thefal of 1971, Amended Complaint and Jury Claim (“ Amended Complaint”) (Docket No. 11) & 1 &
5, who have not been served and have not appeared in this action. My discussion of the motion to dismiss, which is based on the
applicable statute of limitations, would gpply to any such defendants in the same manner as it does to the moving defendants.

2By itsterms, 14 M.R.S.A. § 851 appearsto create afour-year statuteof limitationsfor actions against asheriff for hisown negligence
or misconduct or that of his deputies rather than to create such a cause of action. Whether the plaintiff’s cdlams, other than those
asserted under the federd statutes, arise from this statute or state common law makes no difference for purposes of this motion for
(continued on next page)



like token, ‘genuine means that *‘the evidence about the fact is such that a reasonable jury could
resolve the point in favor of thenonmoving party.’” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94
(1st Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidence to support
the nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining
whether thisburden is met, the court must view the record in the light most favorabl e to the nonmoving
party and givethat party the benefit of all reasonableinferencesinitsfavor. Nicolov. Philip Morris,
Inc., 201 F.3d 29, 33 (1st Cir. 2000). Oncethe moving party has made apreliminary showing that no
genuine issue of material fact exists, the nonmovant must “produce specific facts, in suitable
evidentiary form, to establish the presence of atrialworthy issue.” Triangle Trading Co. v. Robroy
Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and internal punctuation omitted); Fed. R. Civ. P.
56(e). “Astoany essential factual element of itsclaim on which the nonmovant would bear the burden
of proof at trial, its failure to come forward with sufficient evidence to generate atrialworthy issue
warrants summary judgment to the noving party.” In re Spigel, 260 F.3d 27, 31 (1st Cir. 2001)
(citation and internal punctuation omitted).

[1. Procedural Background

The defendants initially moved to dismiss this action pursuant to Fed. R. Civ. P. 12(b)(6),
contending, as they do here, that the plaintiff’'s clams are barred by the applicable statute of
limitations. Motion to Dismiss, etc. (Docket No. 3) at 2. That motion was denied, except asto any
clam for punitive damages. Order Affirming Recommended Decision of the Magistrate Judge
(Docket No. 7). The plaintiff subsequently filed an amended complaint (Docket No. 11). The parties

werethen alowed ninety daysfor discovery limited to theissue of the applicability of the exceptionto

summary judgment; the tolling Satute a issue here gpplies to both.



the statute of limitations created by 14 M.R.S.A. 8§ 853. Report of Conference of Counsel and First
Phase Scheduling Order (Docket No. 14) at 1-2. 1n accordance with the order establishing that period
of limited discovery, the defendants have now filed amotion for summary judgment based onaclam
that the action is barred by the applicable statute of limitations and that motion is ready for action by
the court.

I11. Factual Background

The following undisputed material facts are appropriately presented and supported in the
statements of materia facts submitted by the parties in accordance with this court’s Local Rule 56.

The plaintiff was born on January 8, 1950. Defendants Statement of Material Facts
(“Defendants SMF’) (Docket No. 17) 1 1; Plaintiff’ sResponse to Defendants Statement of Material
Facts (“Plaintiff’s Responsive SMF”’) (Docket No. 20) 1 1. She graduated from high school in 1969.
Id. 4. Shehad been expelled from one school and alwaysdid poorly in school. Plaintiff’s Amended
Statement of Material Facts in Dispute (“Plaintiff’s SMIF") (Docket No. 32) 119, 11; Defendants
Reply to Plaintiff’s Amended Statement of Material Facts (* Defendants Responsive SMF”) (Docket
No. 36) 119, 11. She currently lives on the island of Oahu in Hawaii. Defendants SMF 1§ 6;
Plaintiff’s Responsive SMF | 6.

From late winter 1970 through the following spring, the plaintiff worked at a rest home for
seniorsin Lawrence, Massachusetts. 1d. 18. Inthesummer of 1970 the plaintiff worked at the Chat &
Chew Restaurant and had a small apartment in Kennebunkport, Maine. Id. 9. At the end of the
summer, the plaintiff went to Montreal to visit friends she met in Kennebunkport. Id. §10. Shortly
thereafter, the plaintiff went to Europe for aweek. Id. {11. During the summer of 1971 the plaintiff

lived in Kennebunkport, rented an agpartment and worked asawaitress at the Chat & Chew Restaurant.



Id. 112. Inthefdl of 1971, the plaintiff was arrested and subsequently incarcerated at the Y ork
County jail. Id. T13.

After her release from the Y ork County Jail, the plaintiff went to stay with afriend in Newton,
Massachusetts. 1d. 14. Shethenwent to New Y ork for an abortion, after which shereturned to stay
with her friend in Newton through Thanksgiving of 1971. Id. 115-16. The plaintiff then stoleacar
and droveto Colorado, where she had previously been with somefriends. 1d. 117-18. Theplantiff
got ajob asachambermaid in Aspen and stayed there until March or April, skiing on some of her days
off. 1d. 119-20. The plaintiff soldthe car she had stolenin Massachusetts. 1d. 22. After Marchor
April 1972 the plaintiff moved to California, stealing another car on her way. 1d. §20-22. For a
period of time, she was homeless and lived out of the stolen car. Plaintiff’s SMF ] 27; Defendants
Responsive SMF §27. In Cdifornia, the plaintiff wasarrested for stealing clothes and food and spent
six monthsin jail. Defendants SMF 1 23; Plaintiff’s Responsive SMF | 23.

After her release from jail in 1972 the plaintiff returned to Colorado and then traveled to
Vermont in a Jeep she had stolen in Arizona. 1d. 11 24-25. Shewas arrested and jailed in Vermont
for stealing agun. 1d. 11 26-27. She was sentenced in federal court to aterm of up to 6 years for
stealing the Jeep. Id. [ 27-28. She spent fiveyearsinjail, from 1973 to 1978. 1d. §29. Whilein
prison, she worked for the prison dentist as a dental hygienist in all three prisons in which she was
incarcerated. 1d. §130-31. Shealso helped inmateswho had not been given credit for timeservedin
county jails. 1d. §33. Her sentence was extended because of disciplinary problems. Plaintiff’s SMF
143; Defendants’ Responsive SMF 43. After her releasein 1978, the plaintiff spent sx monthsina
halfway house in San Francisco. Defendants SMF § 36; Plaintiff’ s Responsive SMF 1 36. After the

hafway house she moved to an apartment with two roommates where shelived for four or five months



and paid rent. 1d.9138. At some time after September 1979 she moved to Austin, Texas where she
held variousjobs, drove avehicle and held avalid driver’slicense. 1d. {140, 43-52.

The plaintiff then returned to California, where she stayed at a place called Lavender Hill
during the summer and fall of 1980. Id. 56. Shethenmoved to San Francisco, where shelived with
two roommatesfor ayear and paid rent. Id. 1158-59. Shethen moved to the East Bay areawhere she
lived for about ayear and paid rent. 1d. §61. After that, she moved back to San Francisco where she
lived with aroommeate for alittle less than ayear. Id. 1 62-63, 66. She began going to Al-Anon
meetings, which she has attended, off and on, for 10 years. Plaintiff’s SMF {162, 136; Defendants
Responsive SMF 1 62, 136. While in San Francisco, the plaintiff earned an emergency medica
technician certificate from acommunity college while working part-time. Defendants SMF{77-82;
Plaintiff’s Responsive SMF 1 77-82. In 1983 or 1984 she worked at Sunset Transportation driving
elderly, handicapped people to programs or facilities. Id. 11184-88. Inthefall of 1985 she enrolled
in a one-year dental assistant program at the City College of San Francisco. 1d. 11 96-97. She
completed the program. I1d. 199. Immediately thereafter she did fill-in work or temporary work for a
variety of dentists. 1d. §101. In 1987 she began working for Dr. John Fairchild asadental assistant;
sheleft her employment after lessthan ayear because she was not making enough money. 1d. 1102-
06.

The plaintiff then worked as an apprentice sheet metal worker for under ayear. I1d. 1110-12.

Her next job was with the University of California Dental School as a dental assistant, where she
stayed for about a year. Id. 11 117-19. This was her only full-time job. Plaintiff’s SMF § 121;
Defendants Responsive SMF 1 121.

In 1989 or 1990 the plaintiff moved to Marin County at the encouragement of a woman with

whom she maintained a relationship for three or four years, until 1993. Defendants SMF 1 68-70;



Plaintiff’s Responsive SMF {168-70. After attending classesat acollegein Marin, the plaintiff went
to work for Dr. John Johnson, an oral surgeon, for whom she worked part-time for about 2 %2 years.
Id. 17 120-22, 132. After she left Dr. Johnson's office, the plaintiff did not try to find another job
because she had been diagnosed with hepatitis C and knew that she could not work in ajob where she
would have contact with other people sblood. 1d. §133. 1n 1992 she hired an attorney to represent
her on aworker’s compensation claim. 1d. § 138.
In 1993 the plaintiff moved in with Renie Lindley, with whom she continues to live. Id.

19 71-76. In 1994 or before, the plaintiff filed for Social Security disability benefits. 1d. 1134. After
she was denied two or threetimes, she hired alawyer who undertook the appeal process. I1d. 1 135.

The plaintiff has received psychological treatment, off and on, since 1982. Plaintiff’s SMF
11 132; Defendants Responsive SMF § 132. The plaintiff has never been a patient in a psychiatric
hospital. Defendants SMF ] 139; Plaintiff’s Responsive SMF § 139. The plaintiff never sought
medication until 1994. Plaintiff’s SMF § 134; Defendants Responsive SMF § 134. Since 1971,
excluding the period of time when shewasinjail, shehas maintained a checking account. Defendants
SMF | 153; Plaintiff’s Responsive SMF q 153. She registered to vote twice. 1d.  167. Sheis
currently diagnosed with mental illness consisting of bi-polar disorder with current depression, post-
traumatic stress disorder and mixed personality disorder with borderline dependent and anti-social
features. Plaintiff’s SMF 1 210; Defendants’ Responsive SMF §210. The plaintiff does not contend
that she ever forgot about the rapesthat provide the basisfor thislawsuit but statesrather than she“ran
asfar away fromit as| could and got away from it asfar and fast as| could.” 1d. § 219.

I'V. Discussion
The plaintiff alleges that she was arrested for traffic violations during the fall of 1971 and

incarcerated inthe Y ork County Jail either because she was unable to make bail or because court was



not in sesson. Amended Complaint §116-7. Her claimsin thisaction are based on her alegation that
shewasrepeatedly gang-raped by other inmates while shewasincarcerated at the Y ork County Jail as
aresult of policies maintained by the defendants at that time. Id. 1 15-16, 18-23. The defendants
contend that thisaction isbarred by applicable statutes of limitations. Motion for Summary Judgment,
etc. (“Motion”) (Docket No. 16) at 6-16.

“The Supreme Court directs federal courts adjudicating civil rights claims under 42 U.S.C.
§1983 to borrow the statute of limitations applicable to personal injury actions under the law of the
forum state” Street v. Vose, 936 F.2d 38, 39 (1st Cir. 1991).2 Under Maine law, the applicable
statute of limitationsis provided by 14 M.R.S.A. § 752, which requires that an action be commenced
within six years after the cause of action accrues. The plaintiff contends, Plaintiff’s Memorandum of
Law in Opposition to Defendants Maotion for Summary Judgment (* Opposition”) (Docket No. 25) at
3, that this statute istolled in the circumstances of her claim by 14 M.R.S.A. § 853, which provides
that “If a person entitled to bring any of the actions under sections 752to 754 . . . isaminor, mentally
ill, imprisoned or without the limits of the United States when the cause of action accrues, the action
may be brought within the times limited herein after the disability is removed.”* For section 1983
claims, the tolling of the statute of limitations is also governed by state law. Benitez-Pons v.
Commonwealth of Puerto Rico, 136 F.3d 54, 59 (1st Cir. 1998). Section 853 also applies by its
terms to the plaintiff’s claims under 14 M.R.S.A. 8§ 851, to which alimitations period of four years

otherwise applies.

% The plaintiff’s claim under 42 U.S.C. § 1988, which secks an award of attorney fees, Amended Complaint 186, isgoverned by the
same gtatute of limitations and tolling stetute as are her claims under 42 U.S.C. 8 1983. SeeWilsonv. Garcia, 471 U.S, 261, 266-
680 (1985). My discussion of the section 1983 claims applies as well to the attorney fee dam.

*# Minor changes, not including the language quoted here, were made to section 853in 1977 and 1985. Historical Note, 14 M.RSA.
§ 853 (1980 & Supp. 2001).



This action was brought more than 30 years after the cause of action accrued. Counting al of
the time during which the plaintiff was imprisoned, as set forth in the summary judgment record, the
tolling statute would not save her claims. The only issue before the court, and the only issue presented
by the parties, is the question whether the tolling statute makes this action timely as a result of the
plaintiff’smental illness. Under Mainelaw, apersonis“mentaly ill” for purposesof 14 M.R.SA. 8
853 if she suffersfrom an overal inability to function in society that prevents her from protecting her
legal rights. McAfee v. Cole, 637 A.2d 463, 466 (Me. 1994). “Whether a person is mentally il
within the meaning of 14 M.R.S.A. § 853 isaquestion of fact.” Bowden v. Grindle, 675 A.2d 968,
971 (Me. 1996). The plaintiff invoking this exception to the statute of limitations must have been
mentally ill when the cause of action accrued, Dasha v. Maine Med. Ctr., 665 A.2d 993, 994 (Me.
1995),” and for a sufficient period of time so that the complaint was filed within six years after the
disability imposed by the mental illness ceased.

In this regard, the plaintiff relies on the opinion of Diane H. Schetky, aforensic psychiatrist.
Opposition at 9-10; Affidavit of DianeH. Schetky (“ Schetky Aff.”) (Docket No. 22) §2. Dr. Schetky
opines, in relevant part, as follows:

8. ...Itismy impression that only recently (2000), with the help of
treatment for her depression and Post Traumatic Stress Disorder, has [the
plaintiff] been strong enough to contemplate bringing alawsuit for the rapes.
Thisisabrave step on her part which requiresrevisiting the traumaand her
rage and one she could not have taken prior to finding the supportive
relationship she is now in and being among people who validate her
traumatic experiences and do not blame her for them.

9. Itisaso my opinion that from ayoung age, certainly asachild, as
aresult of theabusivefamily upbringing imposed upon Ms. Douglas, she has
been, and continuesto be, mentally ill. It isalso my opinion that as aresult

of this mental illness, and the exacerbation of the rapes inflicted upon her at
the York County Jail, that Ms. Douglas has been at all pertinent times,

® For this reason, | will not consider the extensive discussion of the plaintiff’s current mental condition provided by the plaintiff.
Opposition at 8-10.



suffering from an “overal inability to function in society that prevents
plaintiff[s] from protecting [her] legal rights.” ...

10. Given Ms. Douglas low level of functioning in general, it would
have been impossible for Ms. Douglas to have gathered enough emotional
and psychologica strength to proceed forward in any type of lawsuit
concerning the jail house rapes.

Id. 17 810. The defendants counter with the opinion of Carlyle B. Voss, a psychiatrist who aso
examined the plaintiff. Dr. Voss states, in pertinent part:

Since the alleged rapesin 1971, Ms. Douglas’ psychological disorders
have not resulted in an inability to function in society in away that prevented
her from protecting her lega rights. This is most notably established by
holding several jobs after the alleged rapes, living independently, and
participating in awide range of life activities.

Affidavit of Carlyle B. Voss, M.D. (BExh. E to Defendants SMF) ) 6e.

Maine case law provides some guidance to a court evaluating evidence with respect to the
standard established by 14 M.R.S.A. 8 853. InMcAfee, after stating that the term “mental illness’ in
section 853 “refersto an overall inability to function in society that prevents plaintiffs fromprotecting
their legal rights,” the Law Court cited four casesfrom other jurisdictions. 637 A.2d at 466 (emphasis
inoriginal). Inthefirst cited case, Smith v. Smith, 830 F.2d 11 (2d Cir. 1987), the Second Circuit
noted, in construing asimilar New Y ork statute tolling the statute of limitations “based on insanity,”
that the statute “ does not apply to a person claiming amere post traumatic neurosis. It appliesonly to
those unableto protect their legal rights because of an over-all inability to functionin society.” 1d. at
12 (citations and internal quotation marks omitted). In the second cited case, Hildebrand v.
Hildebrand, 736 F. Supp. 1512 (S.D. Ind. 1990), the court noted that an Indiana court had construed a
similar tolling statute that used the term “mentally incompetent” to mean a person “who by reason of

his or her menta state is incapable of managing or procuring the management of hisor her ordinary

affairs.” 1d. at 1524. Inthethird cited case, Hickey v. Askren, 403 S.E.2d 225 (Ga. App. 1991), the



court held that the test under atolling statute that used the term *“ mental incapacity” was “not whether
one did not manage his own affairs, acquiescing in the management thereof by others, or whether one
has merely managed his affairs unsuccessfully or badly” but rather “whether the individual, being of
unsound mind, could not managethe ordinary affairsof hislife.” Id. at 228-29 (citation omitted). In
thefourth cited case, Yannon v. RCA Corp., 517 N.Y.S.2d 205 (2d Dept. 1987), the New Y ork tolling
statute at issue in Smith was construed to define a person as “insane” for the purposes of tolling a
statute of limitations*if heis unable to manage his business affairs and estate and to comprehend and
protect hisown legal rightsand liabilitiesbecause of an overall inability to functionin society.” 1d.a
206.

InMorrisv. Hunter, 652 A.2d 80 (Me. 1994), the Law Court held that evidence that a person
“athough perhaps unable to make complex decisions without assistance, can do so if provided with
time and a careful explanation” was enough to raise agenuine issue of material fact asto whether he
was mentally ill within the meaning of section 853. Id. at 82. In Bowden, the Law Court again
construed section 853.

If aperson ismentally ill when the cause of action accrues she may bring an

action within the statutorily prescribed time limit after the disability is

removed. 14 M.R.SA. 8§ 853 (Supp. 1995). Pursuant to the tolling statute

mental illness refers to “an overall inability to function in society that

prevents plaintiffs from protecting their legal rights.”
675 A.2d at 971 (quoting McAfee; emphasisin original). Inthat case, the Law Court held that the
plaintiff had been mentally ill within the meaning of the statute when shewas suicidal; could not think,
remember or understand what was going on; at times had difficulty cooking her own medls, leaving the
house and driving; was receiving psychiatric care and medication as an outpatient; and was

hospitalized three times for psychiatric disordersin asingle year, after which her condition began to

improve. 1d. a 970-71, 972.
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Here, while Dr. Schetky repeats the language of McAfee in stating her opinion, her affidavit as
awhole makes clear that her focusison the plaintiff’ sinability to bring thislawsuit. Schetky Aff. 1
7-8, 10-11. Indeed, she statesthat the plaintiff’ s mental illnesstogether with “the exacerbation of the
rapes’ caused her inability to function in society, in the terms set out in McAfee. Id. 9. Thisisnot
the focus of the McAfee standard. The mental illness alone must cause the inability, which is the
overall inability to function in society, not just the inability to protect the lega rights that might be at
issueintheinstant case. See generally Callahan v. Image Bank, 184 F.Supp.2d 362, 364 (S.D. N.Y.
2002). Here, as Dr. Voss notes, the plaintiff demonstrated immediately after the alleged rapes and
throughout most of the following 30 years an ability to function in society which, while certainly not
approaching optimal or even perhaps average functioning, must be deemed sufficient to have permitted
her to protect her legal rights. In fact, she acted to protect her legd rights by hiring an attorney to
represent her in a workers compensation claim in 1992, Defendants SMF q 138; Plaintiff’'s
Responsive SMF § 138, and by hiring an attorney to appeal the denial of her application for social
security benefitsin 1994 or before, id. 1 135-37. Assuming arguendo that the plaintiff wasmentaly
ill at thetimethis cause of action accrued in 1971, both of these events occurred more than four years
(for the state-law claims) or six years (for the section 1983 claims) before this action was brought in
2002.

In addition, the evidence in the summary judgment record establishes that the plaintiff, from
1971 to the present: maintained a checking account, except for the times she was incarcerated; made
living arrangements and paid rent; found jobs; obtained certification as an emergency medica
technician and dental assistant after training; twice registered to vote; held a driver’s license; and
participated in political activity other than voting, id. 11 156-66. Thisevidence compelsaconclusion

that the plaintiff was not suffering, from the date on which this cause of action accruedin 1971 through

11



May 4, 1996 (six years before this action was filed), from a mental ilIness that imposed an overall

inability to function in society that prevented her from protecting her legal rights. As a result, this

action is untimely and barred by the statutes of limitati ons set forth in 14 M.R.S.A. 88 752 and 851.
V. Other Matters

The defendantsinclude in their motion an aternative argument based on laches. Motion at 16-
17. The plaintiff filed a motion asking the court to “dismiss’ that portion of the defendants' motion.
Plaintiff’s Motion to Dismiss Defendants Motion for Summary Judgment (Docket No. 19). Because
my recommendation is based on the statute of limitations, | do not reach the defendants' aternative
argument, and the plaintiff’s motion to “dismiss’ is therefore moot.

The defendant also filed a motion to strike portions of the plaintiff’s statement of materid
facts. Defendants Motion to Strike (Docket No. 31). To the extent that this motion addresses
inaccurate record citations in the first statement of material facts filed by the plaintiff, those errors
have presumably been remedied by the plaintiff’ sfiling of an amended statement of material facts. To
the extent that the motion addresses alleged hearsay, unqualified opinion evidence and allegations
concerning therapes, | have not relied on any of the factual allegationsidentified by the defendantsin
reaching my recommended decision. This motion is accordingly moot as well.

VI. Conclusion

For the foregoing reasons, | recommend that the defendants’ motion for summary judgment be
GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum

and request for oral argument before the district judge, if any is sought, within ten (10) days
after being served with a copy thereof. A responsive memorandum and any request for oral

12



argument before the district judge shall be filed within ten (10) days after the filing of the
objection.

Failuretofileatimely objection shall constitute a waiver of theright to denovoreview by
the district court and to appeal the district court’s order.

Dated this 17th day of April 2003.

David M. Cohen
United States Magistrate Judge
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