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RECOMMENDED DECISION ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT
Paintiff Pearl Investments, LLC (“Pearl”) and defendants Standard 1/O, Inc. (“ Standard”) and
Jesse Chunn (together, “Defendants’) cross-move for summary judgment as to Counts | and V of
Pear|’ s eight-count complaint, and the Defendants move for summary judgment as to the remaining
counts, in this action arising from Standard’ s provision of custom computer programming to Pearl.
Motion for Partiad Summary Judgment of Liability on Counts | and V of the Complaint and for

Summary Judgment on Counterclaims (“ Plaintiff’ sS/JMotion”) (Docket No. 19) (seded) a 1; Mation



by Defendants/Counterclaimants for Summary Judgment, etc. (“ Defendants S/J Motion™) (Docket No.
26) (sealed) at 1; Complaint, etc. (“Complaint”) (Docket No. 1) at 1-2. Inaddition, Chunn, Pearl and
third-party defendant Dennis Daudelin cross-move for summary judgment asto Count Il of Chunn’s
four-count counterclaim/third-party complaint, and Pearl and Daudelin movefor summary judgment as
to the remaining two counts applicable to them (Counts | and IV). Plaintiff’s §J Motion at 1-2;
Opposition by Defendants to Plaintiff’s Motion for Partial Summary Judgment and Cross-Motion for
Summary Judgment on Counterclaim Count Il (“Defendants S/J Opposition”) (Docket No. 30)
(sedled) at 1; Answer, Counterclaim and Third-Party Complaint, etc. (“ Answer”) (Docket No. 2) at
15-20 (“ Counterclaim”).? Chunn concedes Pearl’ sand Dauddin’ s entitlement to summary judgment as
to Count 1V of the Counterclaim. Defendants S/J Opposition at 2. For the reasons that follow, |
recommend that both motions be granted in part and denied in part.?
I. Summary Judgment Standards
Summary judgment isappropriate only if the record shows*that thereisno genuineissue asto
any material fact and that the moving party is entitled to ajudgment asamatter of law.” Fed. R. Civ.
P.56(c). “Inthisregard, ‘material’ meansthat a contested fact hasthe potential to change the outcome
of the suit under the governing law if the dispute over it is resolved favorably to the nonmovant. By
like token, ‘genuine means that ‘the evidence about the fact is such that a reasonable jury could
resolve the point in favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94

(1st Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

 Count 111 of the Counterclaim pertains only to origina third-party defendant A.B. Watley, Inc., whose motion to dismiss all third-
party dams againgt it was granted. See Counterclaim 111 31- 33; Order Affirming Recommended Decision of the Magistrate Judge
(Docket No. 14).

2 The Defendants request oral argument on their motion for summeary judgment, suggesting that the court would be assisted by such a
hearing in view of “the seriousness of thismotion, itsattempt to address numerous counts, and the underlying complexity of the subject
matter[.]” See Docket No. 46. Pearl and Daudelin oppose the motion, stating that the matter is no more complex or serious than
other civil disputes. See Docket No. 51. Inasmuch astheparties’ papers provide asufficient basis on which to decide the motion, the
Defendants’ request for oral argument is denied.



The party moving for summary judgment must demonstrate an absence of evidence to support
the nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining
whether thisburden is met, the court must view the record in thelight most favorable to the nonmoving
party and givethat party the benefit of all reasonableinferencesinitsfavor. Nicolov. Philip Morris,
Inc., 201 F.3d 29, 33 (1t Cir. 2000). Oncethe moving party has made a preliminary showing that no
genuine issue of material fact exists, the nonmovant must “produce specific facts, in suitable
evidentiary form, to establish the presence of atrialworthy issue.” Triangle Trading Co. v. Robroy
Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and internal punctuation omitted); Fed. R. Civ. P.
56(e). “Asto any essentid factua element of its claim on which the nonmovant would bear the burden
of proof at trial, its failure to come forward with sufficient evidence to generate a trialworthy issue
warrants summary judgment to the moving party.” In re Spigel, 260 F.3d 27, 31 (1st Cir. 2001)
(citation and internal punctuation omitted).

To the extent that parties cross-move for summary judgment, the court must draw al
reasonable inferences against granting summary judgment to determine whether there are genuine
issues of material fact to be tried. Continental Grain Co. v. Puerto Rico Maritime Shipping Auth.,
972 F.2d 426, 429 (1st Cir. 1992). If there are any genuineissues of material fact, both motions must
be denied asto the affected issue or issues of law; if not, one party is entitled to judgment as a matter
of law. 10A C. Wright, A. Miller & M. Kane, Federal Practice and Procedure § 2720, at 336-37

(1998).



[l. Factual Context

The parties' statements of material facts, credited to the extent either admitted or supported by
record citationsin accordance with Local Rule 56, reveal the following rel evant to thisrecommended
decision:®

Pearl isaMaine limited liability company with its principal place of businessin Portland,
Maine. Plaintiff’s Statement of Undisputed Material Factsin Support of Their [sic] Motion for Partial
Summary Judgment of Liability on Counts| and V of the Complaint (“Plaintiff’s SMF") (Docket No.
20) (sealed) 1 1; Defendants Opposing Statement of Material Facts in Opposition to Plaintiff’'s
Motion for Summary Judgment and in Support of the Cross-Motion for Summary Judgment
(“ Defendants' Opposing SMF”) (Docket No. 31) 1. Pearl develops and operates automated stock-
trading computer systems (collectively and individually, “Pearl’s ATS’). Id. §2. Standard isa
Maine corporation with its principal place of businessin Portland, Maine. 1d. {3. Standard provides
custom software programming for third parties. I1d. 4. Chunn, aMaineresident, isthe sole owner of
Standard. Id. 1 5-6.

In April 2000, Pearl hired Standard to perform software-programming servicesin relation to
Pearl’s ATS. Plaintiff’s SMF § 7; Complaint f 13; Answer § 13. Chunn was initially offered an
equity interest in Pearl to carry out the programming, but declined the offer. Statement of Materia
Facts Not in Dispute by Defendants/Counterclaimants in Support of Their Motion for Summary
Judgment (“Defendants’ SMF”) (Docket No. 27) (sealed) 1 3; Plainti ff Pearl Investment’ s Opposing

Statement of Material Fact Pursuant to Local Rule 56(c) (“Plaintiff’s Opposing SMF’) (Docket No.

# |nasmuch asthefacts adduced in connection with the Plaintiff’ s I Motion arelargely coextensivewith those adduced in connection
with the Defendants S/J Motion, for ease of reference | have melded the two into a unified record.



35) (sealed) 1 3. Instead, he proposed that Standard would do the programming work at a reduced
hourly rate on atime-and-materials basis. 1d. Pearl agreed. Id.

Standard provided software-devel opment servicesfrom April 2000 through June 2001, with
some miscellaneous transition work by Michael Farnsworth completed by mid-July. Defendants
Opposing SMF { 8; Supplemental Declaration of Jesse Chunn (“ Suppl. Chunn Decl.”) (Docket No. 32)
(sealed) 3. Chunn personally worked on computer programming for Pearl from April 2000 through
June 22, 2001. Plaintiff’sSMF 19; Declaration of Dennis Daudelin (“First Daudelin Decl.”) (Docket
No. 21) (sealed) 15 & Exh. B thereto.*

The automated trading system that Chunn and Standard developed for Pearl consisted of
software that carried out trading of corporate securities without human intervention over aternative
trading systems known as el ectronic communications networks, or ECNs. Defendants Opposing SMF
§172; Suppl. Chunn Decl. 135.° ECNs are private trading systems maintained separately from public
markets such as NASDAQ, athough they trade the same securities. Defendants Opposing SMF Y 73;
Paintiff’s Reply SMF § 73. They enable buy and sell ordersfor stocks to be displayed and matched
by market professionals and “day-traders.” 1d.

On any given ECN, the various offers for a particular security are displayed as a“book” for
that security, with the highest offer to buy (or “bid”) and the lowest offer to sell (or “ask”) shown at
the “top” of the “book.” 1d. §77. The difference between the highest bid price and the lowest ask
priceisthe“spread” for that security at agiventime. Id. 78. ECN arbitrage opportunitiesare only

possi ble between books on different ECNs. Id.

* The material appended as Exhibit B to the Dauddin dedlaration indicates that Chunn performed thiswork through June 24, 2001.
However, nothing turns on the two- day discrepancy.

® Pear!’ sasserted denid of thisstatement ismorein the nature of aqualification: that the* devel opment” included discussionsthat these
software components could be used to run many different trading systems based on different trading methodol ogies and data sources
and were not limited to trading corporate securities. See Rule 56(d) Reply to Defendants /Counterclaimant’ s Opposing Statement of
(continued on next page)



An automated trading system necessarily includes acomponent that determineswhen and how
the system will enter the market. Id. 1 80. A system could be programmed to enter the market
immediately either by buying a security (i.e., accepting an ask) or by accepting a bid and “selling
short,” i.e., selling a security that is not yet owned in the expectation that the price will go down and
the sharesto cover the trade could be purchased later for less. Id. Alternatively, rather than accepting
an offer to buy or sell, the trading system could place a bid or an ask on the book and wait to see
whether that bid or ask was accepted. 1d. The trading system aso must include a component that
determines when and how to exit the market, either by selling a security that is owned or buying a
security to “cover” ashort sale. 1d. §81.

Pearl’s ATS are modular software systems, meaning that they comprise numerous software
components, each of which performs independent functions, but al of which operate as a single
system. Plaintiff’'s SMF ] 14; First Daudelin Decl. § 10.° Among those various components is a
single component, referred to as the “signal generator,” that contains the system’s trading logic.
Plaintiff’s SMF ] 15; First Daudelin Decl. 111.” Thismodular approach allowed Pearl to executeits
businessmodel of conceiving, developing and implementing severa systemsbased on different signal
generators, such systems being developed asresourcesallowed. Plaintiff’s SMF § 17; First Dauddin

Decl. 7 15.2 Among many possible signal generators, Pearl had the resources to develop only two

Materid Facts (“Plantiff’s Reply SMIF”) (Docket No. 42) (seded) 1 72; Supplementa Declaration of Dennis Daudelin (“Suppl.
Daudelin Decl.”) (Docket No. 43) (sedled) 1 2.

® The Defendants move to strike this statement on the basisthat it is so vague and compound that it cannot beadmitted or denied. The
objection that astatement is* compound,” which the Defendants| odge repeatedly throughout their summary-judgment papers, isout of
placeinthe context of asummary-judgment motion. All objections made on that basisaccordingly areoverruled. Nor isthisparticular
statement S0 vague that it should be stricken. This objection accordingly also is overruled.

"The Defendants’ attempted quaification of this statement is disregarded inasmuch asit is neither admitted nor supported by arecord
citation as required by Loca Rule 56. See Defendants Opposing SMF 1 15.

8 The Defendants purport to deny this, but their denia ismorein the nature of aqualification —that through at least April 2001 Pearl’s
business was focused primarily on the development and refinement of the so-called “ Engine 1" softwareto carry out profitable ECN
arhitrage, with little atention paid to any other signal generator with the exception of the so-cdled “BSR system,” which consgtently
lost money. See Defendants' Opposing SMF 11 17; Suppl. Chunn Decl. 1 11.



initial systems. Plaintiff’s SMF 1 19; First Daudelin Decl. 1 16. Other signal-generator conceptswere
discussed and analyzed to varying degrees and reserved for future development. Plaintiff’s SMF § 20;
First Daudelin Decl. 17.°

The softwarefor thefirst system that Standard and Chunn helped develop, “Engine 1,” wasan
“arbitrage” systeminthat it was designed to purchase a security on one ECN and sell it on adifferent
ECN to profit from the differencesin the price of that security in the two different ECNs. Plaintiff’s
Reply SMF | 74; Suppl. Daudelin Decl. 1 3. For example, if one thousand shares of Oracle were
selling at 90? ontheldand ECN, and someone were simultaneoudy bidding to buy the same number
of shares on the Instanet ECN for 907 , there would be an opportunity to buy the shareson Island and
sell them on Instanet for a profit of $250, minus commissions. Defendants Opposing SMF § 75;
Plaintiff’s Reply SMF  75. The software developed by Standard automatically both identified such
arbitrage opportunities and executed the respective trades. 1d. §76.%°

During the fall of 2000, Standard succeeded in producing thefirst version of the software to
carry out the automated arbitrage transactions. Defendants SMF ] 8; Plaintiff’s Opposing SMF { 8.
The software was installed on several servers owned by Pearl and located at a computer facility
maintained by On-Site Trading, Inc. (“On-Site”) in New York. 1d."* On thefirst day of automated

trading, the system generated approximately [REDACTED] in revenue. 1d. During the last four

® The Defendants qualify this statement, asserting that no one ever said, “Let’s reserve that for future development.” Defendants

Opposing SMF 120; Suppl. Chunn Decl. §114. Instead, according tothe Defendants, anything discussed with Pearl inthe context of a
new system was analyzed and either rejected or Standard was instructed to build it. 1d.

10 pegr] quaifiesthis statement, noting thet the Engine 1 signal- generator softwarewas only one of several systems Standard and Chunn
assisted Pearl with developing, testing and andyzing. Plaintiff’s Reply SMF 11 76; Suppl. Dauddin Decl. 14

" The parties dispute the proper characterization of the physica Pearl system. Pearl describes its system as “congst[ing] of a
computer network linking Maineto New York.” Plaintiff’s Opposing SMF 150; Declaration of Dennis Dauddin (“ Second Daudelin
Decl.”) (Docket No. 37) 1 12. The Defendants describe it as a“trading system . . . operated from Maine, using a computer that
remotely accessed the Pearl network of serversat On-Sitein Great Neck, New York.” Defendants Reply Statement of Materia

Facts in Support of Their Motion for Summary Judgment (“Defendants Reply SMF’) (Docket No. 48) (sedled) 1 50; Second
Supplementa Declaration of Jesse Chunn (“Second Suppl. Chunn Decl.”) (Docket No. 50) (sedled) 19.



months of 2000, it generated about [REDACTED] in revenue. Id. Pearl considered acquiring
Standard, and aletter of intent was signed on September 15, 2000. Id. 79.

In the meantime, employees of Standard operated the trading system and provided office space
for onefull-time Pearl employee, Doug Robertson. Id. §10." Standard kept acurrent backup copy of
the software it had devel oped for Pearl in“ SourceSafe” files. Id. §11. While Standard was running
the trading system for Pearl, programmer Farnsworth had an established practice o printing and
storing daily trading records—apractice that was solely for Pearl’ sbenefit. 1d. 12. Pearl conceded
that for Standard to print out the trading records, it needed passwordsto Pearl’ s clearing account (as
distinguished from passwords b Pearl’s computers), which passwords were given to Standard.
Defendants SMF { 42; Plaintiff’s Opposing SMF §42.2

By February 2001 thefinancial conditionsfor the acquisition had not been met, and the parties
letter of intent expired of its own terms. 1d. §13. At aPearl company meeting on February 16, 2001
several courses of action to reduce Pearl’ s operating costswere discussed, including moving someor
all of Pearl’ sdevelopment work in-house. Plaintiff’s Opposing SMF ] 14; Second Daudelin Decl.
41. At the same meeting Daudelin asked: “ Should we consider a stock grant for atighter NDA and
non-compete? How much?’ Defendants SMF §15; Plaintiff’sOpposing SMF [ 15. By March 2001
the parties had decided not to merge their operations, and Pearl had decided to establish its own
separate office and hireits own employees to write software programs and monitor the stock-trading

system. 1d. 116.** In April 2001, Pearl rented its own office space for the first time and moved its

2 The Defendants also assert that during thistime Standard continued to refine the software and add festures to expand its utility and
improve its transaction speed. See Defendants SMF 11 10; Declaration of Jesse Chunn (“ Chunn Decl.”) (Docket No. 28) (sealed) |
10. Pearl denies any implication that programming modifications made in early 2001 actualy increased the software's utility or
improved its transaction speed. See Plaintiff’s Opposing SMF ] 10; Second Daudelin Decl. 1 40.

3 The parties dispute whether Farnsworth, a Standard employee. continued to access and view Pearl trading records after Pearl

removed Standard’ sauthority to do so. Compare Plaintiff’s Opposing SMF 1 76; Declaration of Michael Dilios (Docket No. 38) 11
4-10 with Defendants Reply SMF {1 76; Second Suppl. Chunn Decl. 4.

% Pearl qudlifies this statement by denying that it stated or implied that it had terminated or was planning to terminate its use of

(continued on next page)



equipment out of the Standard officesinto the new space. 1d. 117. By April, Pearl had also advised
Standard that it was winding down its use of Standard’s services. 1d.”

Although the Pearl arbitrage system wasthe primary trading “engine” developed by Standard
and used by Pearl, it was not the only trading system considered. Defendants Opposing SMF {87,
Paintiff’s Reply SMF {1 87. Standard presented another, non-arbitrage automated trading system to
Pearl as a concept. Id. Chunn and Standard employee Farnsworth referred to that system as the
“Scalper.” 1d. The Scaper was specified to trade a single stock at a time on the Island ECN.
Paintiff’s Opposing SMF 1 48; Defendants Reply SMF 1148. Chunntestified at hisdepositionthat he
could not recall details of the Scalper system Plaintiff’sSMF 47; Defendants Opposing SMF 147.
However, on March 16, 2001 Farnsworth e-mailed to Pearl representatives Daudelin and Robertson
a Scalper Design Definition Document and flow chart outlining details of the Scal per system. 1d.; see
also Exh. C to Second Daudelin Decl.™®

The Scalper Design Definition Document describes the Scalper system as follows:

Standard’ s programming services. Plaintiff’s Opposing SMF ] 16; Second Daudelin Decl. 1143-45. The Defendants request to
grike this qudification as “extraneous commentary and argument,” see Appendix, attached to Defendants Reply SMF, 16, is
overruled.

1> Pearl further statesthat “ Defendants programming work, particularly the Pearl system upgrade, programmed and implemented inthe
early part of 2001, wasdefectiveinthat it had substantial and obvious programming errorsthat resulted in the system failing to identify
and execute upon profitable trading opportunities” Paintiff’s Opposing SMF 1 80. Theonly portion of this statement supported by
the citation given is that the upgrade failed to identify and execute profitable trading opportunities. The remainder of the statement
accordingly isdisregarded. Pearl dso assertsthat (i) therewere numerousdiscussions between the partiesregarding Pearl’ sneedsand
Standard’ s software’ s suitability to meet those needs, (ii) Standard knew Pearl was relying on its skill in providing software to meet
those particular needs, (iii) Standard represented that the softwareit provided would in fact meet those needs, and (iv) the softwaredid
not meet thoseneeds. Seeid. 11196-99. The Defendants object that these statementsare vague and conclusory, in particular failing to
identify the “needs’ inissue. See Defendants Reply SMF 11 96-99. | sustain the objection. The statements in question are too
generd to raise agenuine issue on summary judgment and are on that basis disregarded.

18 Given Chunn' sinability at deposition to recall details of Scal per, Pearl seeksto preciude the Defendantsfrom relying on portions of
subsequent affidavitsin which Chunn demonstrated a* newfound” recallection of the programy’ sdetails. See Raintiff’ sReply in Support
of Motion for Partial Summary Judgment of Liability on Countsl and V of the Complaint and for Summary Judgment on Counterdaims
(“Plaintiff’s S'J Reply”) (Docket No. 41) (sedled) at 3-4 & n.4. Inasmuch as Pearl identifies no substantive direct contradiction
between the earlier and later testimony, seeid., the objectionisoverruled, see Torresv. E. I. DuPontde Nemours & Co., 219 F.3d
13, 20 (1t Cir. 2000) (“It is settled that when an interested witness has given clear answers to unambiguous questions, he cannot
createaconflict and resst summary judgment with an affidavit thet is clearly contradictory, but does not give asatisfactory explanation
of why the testimony is changed.”).



[REDACTED]
Plaintiff’s SMF 9§ 49; Defendants Opposing SMF ] 49.
Asitstrading parametersinitially were set up, the Scalper would

[REDACTED]

Defendants Opposing SMF 1 91; Plaintiff’s Reply SMF § 91; see also Suppl. Daudelin Decl. 1 12.
Pearl specifically informed Standard and Chunn that “any deviation from the document that aso
creates aworking signal isgood.” Plaintiff’s Reply SMF 1 89; Suppl. Daudelin Decl. § 10.

Pearl ran smulation testing on the initial parameters of the Scalper and concluded that they
would not generate asignal that would result in the desired trading opportunities. Plaintiff’s Reply
SMF {1 87; Suppl. Daudelin Decl. 9. However, the Scalper system concept [REDACTED] was
potentially promising. Id. The development of new parameters was postponed for budget reasons.
Id. No softwareto carry out trading using the Scal per was ever developed by Pearl employees. Id.

Because Pearl’s business relies on identifying market inefficiencies and/or predictive
indicators, it is extremely important to Pearl that few or no other automated trading systems are
implemented that might eliminate, reduce or affect a particular inefficiency or market inefficienciesin
general. Plaintiff’s SMF 1 10; First Daudelin Decl. §6.%

Daudelin, Pearl’s chief executive officer, made it clear to Standard employees (including
Chunn) on severa occasionsthat the existence of Pearl’sATS and all aspectsof it, including various

signal generators and related components, constituted proprietary and confidential information owned

M Pear| further assertsthat it is extremely important to it that there be few or no other automated trading systemsthat would affect an
indicator or indicatorsin generd; however, Standard and Chunn deny this. Compare Raintiff sSMF [ 10; First Daudelin Decl. 116
with Defendants Opposing SMF 1 10; Suppl. Chunn Decl. 5.

10



by Pearl. Plaintiff’'s SMF § 22; First Daudelin Decl. 1 1, 21.® Pearl has not made any patent
applications relating to its trading methodologies or systems. Plaintiff’s SMF  24; Defendants
Opposing SMF 1 24. In its copyright applications related to computer programs for its trading
methodologies, Pearl has carefully excised any trade secrets about exactly how the trading
methodologies work. Plaintiff’s SMF § 26; First Daudelin Decl. § 25.°

On April 10, 2000, prior to the disclosure of any details about Pearl’s methods to Chunn,
Chunn signed a non-disclosure and confidentiaity agreement (“NDA”). Plaintiff’'s SMF §29;
Defendants Opposing SMF 29. The NDA provides, in part:

| agree to make full and prompt disclosure to the Company [Pearl] of all business
opportunities relating to manua and automated stock market trading and any other
businesses in which the Company may be engaged during the course of my contract
with the Company, (collectively, “ Business Opportunities’), aswell asof al computer
software systems, methods, designs, processes, algorithms and trade secrets whether
patentable, copyrightable or not, made, conceived or reduced to practice by me or
under my direction or jointly with others during the term of my contract with the
Company (al of which are collectively termed “Discoveries’). | hereby assign and
transfer to the Company without further compensation the entire worldwideright, title
and interest in and to all Discoveriesand any patents, patent applications, copyrights,
copyright registrations, or trade secrets covering such Discoveries. . . .

Id. 131. The NDA also provides:

| understand that the Company’ s confidentia information includes matters not generaly
known outside the Company, such as computer software systems, object and source
code, methods, designs, processes, algorithms and trade secrets rel ating to manud and
automated stock market trading including business operations, methodol ogies and the
techniques of the Company. | further understand that while | am under contract by the
Company, | may obtain or hear of confidential information of the Company and of ather
parties, which has been provided to the Company in confidence. | agree not to
disclose, use or copy any confidential information of the Company (whether or not
produced by me) or of other parties, which has been provided to the Company in
confidence, except as the Company may authorize or direct.

18 The Defendants quaify this statement, asserting thet (i) it was clear that Daudelin and Pearl considered the existence of the
automated arbitrage system to be confidertia and proprietary because if another arbitrage system attempted to exploit the same
market inefficiencies, it would adversely affect the performance of Pearl’s system, bt (i) the same cannot be said for other, non
arbitrage trading systems. See Defendants’ Opposing SMF ] 22; Suppl. Chunn Decl. 1 16.

'® The Defendants objection to this statement on the basis of vagueness, see Defendants’ Opposing SMF 1 26, is overruled.

11



Id.  32; see also NDA, Exh. E to First Daudelin Decl., 81. Section Il of the NDA provides that
ownership of copyrights and other intellectual property rights “in the designs, drawings, and related
documents and works of authorship created for the Company or within the scope of my contactswith
the Company belong to the Company exclusively throughout theworld.” Defendants SMF ] 46; NDA,
Exh. E to First Daudelin Decl., § 111.% The NDA also providesthat the obligations thereunder “ shall
survive any termination of contracts with the Company.” Plaintiff’s SMF 33; NDA, Exh. EtoFirst
Daudelin Decl., § VI

The following employees of Standard also signed one or more nondisclosure agreements:
Mike Farnsworth, Janet Chunn, Sue Davidson, Marc Grover and Michagl Moore. Plaintiff’'s SMF
91 34; First Daudelin Decl. 29 & Exhs. F-Jthereto. Janet Chunn, the controller of Standard, Ssignedan
NDA purportedly on behalf of Standard on April 24, 2000. Plaintiff’s Opposing SMF | 85; Second
Daudelin Decl. 1 28 & Exh. F thereto.?? Pearl also required that On-Site, then its broker, execute a
confidentiality agreement. Plaintiff’s SMF 1 35; First Daudelin Decl. 30 & Exh. K thereto.

Prior to being hired by Pearl, Standard and Chunn had never worked with or developed any
automated stock-trading systems. Plaintiff’s SMF § 37; Defendants Opposing SMF § 37. Chunn
opened a trading account with On-Site and deposited money to fund the account on March 29, 2001.

Defendants Opposing SMF 1 39; Exh. O to First Daudelin Decl.”® Before On-Site would agree to

2 pegrl attempts to quaify this statement by noting thet it contains only a partial quotation from section 111, denying that section 111
places no additional restrictions on Chunn and denying that the NDA does not bind Standard. See Plaintiff’sOpposing SMF 1146. |
agree with the Defendants that this is extraneous commentary and argument (rather than “fact”) and disregard it on that basis. See
Appendix T 46.

2 The Defendants’ objection that, to the extent the statement incorporates more than the text of the NDA it is argument rather than
fact, see Defendants Opposing SMF 1133, isoverruled. The statement accurately reflects the underlying text.

2 Pear|’ sfurther statement that Janet Chunn had * the pparent authority to sign binding contracts on behalf of Standard 1/0,” Plaintiff's
Opposing SMF 185, is disregarded on the basis that it is conclusory, as noted by the Defendants, see Defendants' Reply SMF §185.
The Defendants qudify paragraph 85, stating that Janet Chunn had no authority to bind Standard. Defendants Reply SMF 11 85;
Second Suppl. Chunn Decl. {/5.

% This account was opened in the names of both Chunn and hiswife. Defendants SMF  18; Plaintiff's Opposing SMF 1 18.

12



open Chunn’s account, it insisted that Pearl give its consent. Defendants SMF  19; Plaintiff’'s
Opposing SMF §19. Daudelin gave that consent on Pearl’s behalf. 1d.** Chunn purchased aserver
with his own money and had it delivered to On-Site. Id. 1 20. He directed On-Site that it should
maintain his server separate and apart from the equipment being stored for Pearl. 1d. On-Site agreed
to that request. Id.

Chunn wrote his software on the server he had installed at On-Site using a remote utility
program that enabled him to connect over the Internet from his office and computer at Standard.
Defendants SMF 1 27; Chunn Decl.  25; see also Defendants' Reply SMF [ 77; Second Suppl.
Chunn Decl. §11.% Chunninsisted on keeping his personal trading system separate from work being
performed by others at Standard. Defendants SMF § 22; Chunn Decl. §20.% Working on hisown
time, Chunn created software for hisown experimental automated trading system. Defendants SMF |
23; Chunn Dedl. 7217

Chunn described his trading system as follows:

Well, theway it was going to work some day wasit would look at the number

of sharesthat — the number of sharesthat — excuse me, it has been awhile. I’vegot to
remember. The number of executions—the number of shares executed on the buy side

2 Pear] qudifiesthisstatement by denying that in so consenting Pearl stated or implied that Chunn could conduct any automated trading
or use confidentia information or trade secrets owned by Pearl. Plaintiff’s Opposing SMF { 19; Second Daudelin Decl. 1 36-37.
TheDefendants request to strike this quaification on the basisthat it congtitutes extraneous commentary and argument, see Appendix
119, is denied.

% The Defendants further state that because Chunn's server was represented by On-Siteto bein aprivate, securefadility, hedid not
create acopy of hisprogram as hewas developing it. Defendants SMF 27; Chunn Decl. 125. Pearl deniesthet this could be so,
citing expert testimony to the effect that it would be surprising, if not unimaginable, that a programmer would fall to back up a
potentidly lucrative program. Plaintiff’sOpposing SMF ] 27; Deposition of Patrick M. Tormey (“Tormey Dep.”), atached thereto, at
67; Examination Before Trid of Richard Ceglio (“Ceglio Dep.”), attached thereto, at 70.

% pegy]’ s attempted denid of this statement, see Plaintiff’sOpposing SMF 1122, is disregarded inasmuch asit is neither admitted nor
supported by thecitation given. The parties dioute whether Standard employee Farnsworth performed work on Chunn’ sautomated
trading system in his capacity as a Standard employee.  Compare Plaintiff’s Opposng SMF 1 75; Deposition of Michad W.
Farnsworth (“Farnsworth Dep.”), attached thereto, at 45with Defendants Reply SMF {1 75; Rule 30(b)(6) Deposition of Standard
1/0, Inc. through its designee Jesse Chunn, attached to Second Supplementa Declaration of Robert H. Stier, Jr. (“ Second Suppl. Stier
Decl.”) (Docket No. 49) (sealed), at 8.

%" Pear| deniestheimplication that this softwarewas not derived from Pearl’ s confidential and trade secret information. See Plaintiff's
Opposing SMF ] 23; Farnsworth Dep., attached thereto, at 23-24. The Defendants’ objection that thisdenia condtitutes extraneous
argument and commentary, see Appendix 23, is overruled.
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of the book for a specific symbol versusthe number of shares executed onthe sell side

of the book for that same symbol, and whether or not those executions were happening

on the buy side or on the sell side.

So that if most executions happened on the buy side, my theory was, and this

never cameto fruition because | didn’t have enough time, but the theory wasthat since

more people were coming over to the buy side — it has been along time. If more

people were executing at the price the buyerswere offering to pay, then the price was

going to go down. If more executionswere happening at the pricethat the sellerswere

offering to sdll for, then the pricewould go up. | may have that backwards. Again, it

hasbeenalongtime. | never did get it towork. That’show it works, although | might

haveit in reverse. And, of course, there was alot moreto it, but that was the basic

premises.
Paintiff’s SMF  42; Deposition of Jesse W. Chunn (* Chunn Dep.”) (sealed), filed with Plaintiff’s
SMF, at 92-93.%

Chunn's ATS was programmed to trade only on the Idand ECN. Plaintiff’s SMF { 50;
Defendants Opposing SMF 150. [REDACTED]

Chunn carried out the first manual trades using his system on April 12, 2001. Defendants
SMF 1 28; Plaintiff’s Opposing SMF § 28. He did not begin to trade automatically until on or about
May 18, 2001. 1d.?® Inall, Chunn traded stock manually and automatically using hissystem on twenty-
eight separate days between April 12 and October 23, 2001. Id. §30. Inthat time, he traded only
three stocks; [REDACTED]. 1d.* All automated trades were conducted over the same ECN; there

was no arbitrage. 1d. Chunn lost atotal of $9,274.79 as a result of these transactions. 1d. § 31.

% Asin the context of Scalper (discussed above), Pearl seeks to preciude the Defendants from relying on portions of subsequent
afidavitsinwhich Chunn demonstrated a“ newfound” recollection of hisown ATS program’ sdetails, including characterigticsallegedly
distinguishing it from the Scaper. See Plantiff's SJReply a 3-4 & n4. Again, inasmuch as Pearl identifies no substantive direct
contradiction between the earlier and later testimony, see id., the objection is overruled, see Torres, 219 F.3d at 20.

# The Defendants assert that Chunn developed histrading system after being advised that Pearl was going aseparateway and winding
downitsuseof Standard’ sservices. Defendants Opposing SMF 1 100; Suppl. Chunn Decl. 1 63. Pearl deniesthis, stating thet Peerl
did not indicate to Standard that it might be winding down the relationship until sometime in April 2001, while the Scalper was
conceived and initialy developed no later than March 16, 2001, the date the Scalper documentation was sent to Pearl. Plaintiff’s
Reply SMF ] 100; Second Daudelin Decl. ] 43; Suppl. Daudelin Decl. 19.

% pegrl attempts to qualify this statement with the assertion that it had determined thet [REDACTED] stocks were particularly
attractive for automated stock trading and had shared this information with the Defendants, see Plaintiff’s Opposing SMF ] 30;
however, this assartion is disregarded inasmuch asiit is neither admitted nor, in the main, supported by the citation given.
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Chunn and his wife — not Standard — reported the losses from use of the trading system on their
personal tax returns. Id.

Pear| never authorized Standard or Chunn to devel op an automated trading system or to useany
of Pearl’ strading concepts or software. Plaintiff’s SMF §51; First Daudelin Decl. § 34; Defendants
Responsesto Plaintiff’ s First Set of Requestsfor Admissionsand Interrogatories (sealed), filed with
Plaintiff's SMF, 17 at 13-14.*" Pearl never implicitly nor explicitly consented to Standard’s or
Chunn’suse of any Pearl trade secrets. Plaintiff’s SMF §52; First Daudelin Decl. § 34.% Fortheonly
tradesthat Chunn carried out, he did not need, and went out of hisway not to use, the specific software
componentsthat Pearl ultimately identified astrade secrets: [REDACT ED], the execution system, the
broker system, the feed parser system and the control panel and node manager. Defendants SMF 25
Chunn Ded. 123.%

In early November 2001, On-Site’ sassetswere soldto A.B. Watley (“ABW”), aNew Y ork-
based brokerage house. Defendants SMF ] 32; Plaintiff’s Opposing SMF {1 32. At about that time,
Douglas Robertson, Pearl’ s chief technology officer, telephoned Tim Reynolds, anetwork engineer for
ABW, and asked himto install aLinux operating system on Pearl’ s Pionex server. Plaintiff’ sSMF |
53; Defendants Opposing SMF § 53. Reynolds told Robertson that he had installed the Linux
operating system, but Robertson connected to the server and found no evidence of theinstallation. 1d.
1154. Inasubsequent tel ephone conversation, Reynol ds asked Robertson which Pionex server hewas
to ingtall the Linux system on. Plaintiff’s SMF { 55; Declaration of Douglas Robertson (“First

Robertson Decl.”) (Docket No. 22) (sealed) 1 6. Because Pearl had only one Pionex server, thisled

%! The Defendants qualify this statement, asserting that Chunn did not require authori zation from Pear] to develop an automated trading
system and did not need or use Pearl’ s trading concepts or software. Defendants' Opposing SMF 11 51; Suppl. Chunn Decl. §127.
%2 The Defendants qualify this statement, noting that the use of any trade secrets never came up in discussion between the parties.
Defendants Opposing SMF 11 52; Suppl. Chunn Decl. 1 28.

% Pegr| attemptsto deny this statement, see Plaintiff’ s Opposing SMF 25, but itsdenid isnot fairly supported by the citations given,
(continued on next page)
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Pear! to discover that Reynolds had installed Linux on a server other than Pearl’s. 1d.3* The server
was plugged into Pearl’sKVM (keyboard, video, mouse) box and router. Plaintiff’s SMF §/56; First
Daudelin Decl. §38.% The purpose of the router at the ABW facility wasto control accessto Pearl’s
computer network. Plaintiff’s Opposing SMF { 60; Declaration of Douglas Robertson (* Second
Robertson Decl.”) (Docket No. 36) ] 14.%

On-Site provided hardware racks and IP ports for each user to connect to its system.
Plaintiff’s Opposing SMF § 59; Defendants Reply SMF § 59. Pearl had not authorized the
connection of any additional servers to the Pearl network. Plaintiff’s Opposing SMF { 54; Second
Daudelin Decl. 1 50. Pearl’s ATS operates and executes trades in the millisecond range and,
therefore, is extremely dependent upon operating on maximum speed and efficiency, as has been
demonstrated by internal experimentation. Plaintiff’s Opposing SMF 57; Second Daudelin Decl. 11

23-24.%

which do not clearly demongtrate that Chunn made use of the specific componentsinissue. The denid is on that basis disregarded.
% Pearl’ sfurther assertion that Reynoldsinstalled the Linux system on “an unauthorized server” located on “ Pearl’ s private network,”
Plaintiff’s SMF 1155, isdisputed by the Defendants, who state that the network (which wasintended for up to five separate customers)
was owned initidly by OnSite, not Pearl, and that Chunn’s server was authorized by On-Site and ABW, which took money from
Chunn for his use of it, see Defendants Opposing SMF 1 55; Ceglio Dep., attached to Plaintiff’s SMF, at 42-46, 55-56; Suppl.
Chunn Dedl. 1 29.

% The Defendants’ request to strike this statement on the basis thet it is argument and is vague with respect to time, see Defendants
Opposing SMF 156, isoverruled. Thestatement isfact, not argument, and makes reasonably clear that it pertainsto the aleged state
of the server as of the time Pearl discovered it. The Defendants adternatively attempt to deny the statement with assertions that are
morein the nature of aqudification: that, to Chunn’sknowledge, his server never was plugged into any component belonging to Peearl
while a On Site, and there was no need for his server to be connected to the Pearl KVM box. Defendants Opposing SMF 1 56;
Suppl. Chunn Decl. 130.

% Pearl further states, “By comecting their compuiter to that router and configuring the router with a ‘tunnd,’ thet is, a secure
connection, to Chunn's computer, defendants were able to circumvent the protections that Pearl intended by ingtalling the router.”
Paintiff’s Opposing SMF 1160 (citing Second Robertson Decl. 1115). | agree with the Defendantsthat this statement is conclusory and
that the declarant (Pearl’ stechnology officer) demonstrates no basisin persona knowledge for the assertion that Standard or Chunn
was responsible for the plug-in to Pearl’s router. See Defendants Reply SMF 1 60. This additiona statement accordingly is
disregarded.

3 The parties dispute whether the users alone physically connected their systemsinto On-Site’ sports, or did sowith aid from On-Ste
Compare Plaintiff’ sOpposing SMF 159; Examination Before Trid of Robert Provenzano (“ Provenzano Dep.”), attached thereto, at
8-9 with Defendants Reply SMF 1 59; Provenzano Dep.at 9; Ceglio Dep., attached to Plaintiff’s Opposing SMF, at 42-43.

% The Defendants object to this statement on the basisthat referencesto millisecond trades and internal experimentation arehearsay as
towhich Dauddinisnot competent to tetify. See Defendants' Reply SMF 157. Theobjectionisoverruled. The Defendantsprovide
no reason to doubt the competency of Daudelin, aschief executive officer of Pearl, to testify astointernal experimentation within Pearl
(continued on next page)
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After consulting with legal counsel, and with the sole intent of preserving the suspect server
for legal proceedings, Daudelin droveto ABW’ s premises on November 15, 2001, took picturesof the
server (which was unplugged and shut down before he arrived) and the networking hardwareto which
it was connected, removed the server and returned to hishomein Harvard, Massachusetts. Plaintiff’'s
SMF 158; First Daudelin Decl. 38. Asit turned out, the Linux software was installed on Chunn’s
server, overwriting his hard drive and obliterating his programming code. Defendants SMF { 33;
Videotape Deposition of Dennis Daudelin, attached to Second Suppl. Stier Decl., at 64-66; Tormey
Dep., Exh. S5to Declaration of Robert H. Stier, Jr. (“Stier Decl.”) (Docket No. 29) (sealed) a40-41.

Pearl had not authorized Standard or Chunn to use any element of Pearl’ s network or server, to view
any Pear| dataor to devel op or operate an automated trading system. Plaintiff’s Opposing SMF 56;
Defendants Reply SMF {56. After discovering that the server was owned by Chunn, Pearl’ slegal
counsel tried over the ensuing several weeks to reach agreement with Chunn’s legal counsel on the
best manner to preserve any evidence contained on the hard disk drive (“HDD”) within the server.
Plaintiff’s SMF 1 59; First Daudelin Decl. 39.%

Counsdl for Chunn provided proof of Chunn’sownership and demanded thereturn of hisserver
beginning on December 14, 2001. Defendants Opposing SMF 1110; Plaintiff’sReply SMF 1110. In
early January 2002, Daudelin delivered the server to Pearl’ scounsel. Plaintiff’sOpposing SMF { 63,
Defendants Reply SMF {1 63. Prior to doing so, Daudelin removed the HDD from the server and
delivered it to Pearl’s counsel at the same time he delivered the server. 1d. 1 64-65. Counsel for

Pearl placed the HDD in a secure location and informed counsel for Standard and Chunn that it could

and the importance of the speed with which its trades were executed.

¥ The Defendants qualify this statement, asserting that counsd for Chunn repestedly demanded the return of al of Chunn's property
and offered to preserve the HDD as evidence. Defendants Opposing SMF 159; Supplemental Declaration of Robert H. Stier, Jr.
(“Suppl. Stier Decl.”) (Docket No. 33) (sealed) 112-4 & Exhs. S9-S11 thereto. Only after Chunn filed suit did Pearl return aportion
of his property. Defendants Opposing SMF 1159; Suppl. Stier Decl. 1 6.
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pick up the server (without the HDD) while the parties attempted to agree on the best manner to
preserve any evidence contained on the HDD. 1d. §70. In early January 2002, Pearl purchased a
replacement hard disk drive and delivered it to counsel for Standard and Chunn. 1d. § 71. On January
9, 2002 counsel for Pearl delivered the server (without the HDD) to counsel for Standard and Chunn.
ld. §72.

On February 4, 2002 counsdl for Pearl sent the HDD that was removed from Chunn’ s server to
Pearl’s expert for imaging, with explicit instructions that no information on the drive was to be
accessed or viewed in any way. 1d. 166. Pearl’ sexpert made aduplicate copy of the HDD, and the
origina HDD was returned to counsel for Pearl, who retained the drive in a secure location until a
protective order was agreed to by the parties. 1d. 167, 73. Only after Pearl’s expert executed a
protective order on September 24, 2002 was the expert instructed to perform any forensic analysis of
thedrive. 1d. 168.

Theorigina HDD wasreturned to the Defendants’ counsel on October 24, 2002 in responseto
adiscovery request by the Defendants. Plaintiff’s Reply SMF § 112; Declaration of James Keenan
(Docket No. 40) 12 & Exh. A thereto. At no point did any employee of Pearl turn on, boot up orin
any way access the server or the HDD or view the contents of the HDD. Plaintiff’s SMF §63; First
Daudelin Decl. 42.%

In late November 2001, shortly after Chunn’s server was seized by Daudelin, Chunn was

informed by ABW employee Matt Ventura that the company no longer wanted his business and was

“0 The Defendants attempt to deny this statement by essentialy casting doubt on Pearl’s credibility, asserting that thereisno way to
determine whether the HDD was accessed after Daudelin removed it from ABW. See Defendants Opposing SMF 11 63; Deposition
Upon Ora Examination of David P. Stenhouse, Exh. S6 to Stier Decl., a 34-36. This statement effectively qudifies, rather than
controverts, Pearl’s statement. The Defendants aso request (without citation to authority) that the contents of the HDD and dl

testimony relating thereto be excluded in view of Dauddin'sdleged illegd seizure and retention of that evidence. See Defendants

Opposing SMF 1 63. Thereisno indication that the Defendants seek this exclusion as atype of sanction. Seeid. Totheextent the
request is premised on a possible defect in chain of custody, it goes to the weight rather than the admissibility of the evidence. See,
e.g., United Satesv. Scharon, 187 F.3d 17, 22 (1t Cir. 1999). Totheextent itis premised on asserted spoliation of the evidence,
(continued on next page)
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terminating hisaccount. Defendants’ Opposing SMF 1 109; Plaintiff’ sReply SMF §109. Chunn had
done nothing to ABW to causeit to terminate his account, which was profitable for ABW. Defendants
Opposing SMF  105; Suppl. Chunn Decl.  67.* He paid commissions on the trades that he
conducted, which produced revenues for ABW. 1d.*? Thereisno evidence that Pearl or Daudelin
used fraud or intimidation to cause ABW to sever its relationship with Chunn. Plaintiff’s SMF  66;
Chunn Dep., filed with Plaintiff's SMF, at 126-27.%

Injust over ayear, from the end of September 2000 through the end of October 2001, the total
value of securities sold by Pearl through On-Site was approximately [REDACTED]. Defendants
Opposing SMF 1 106; Plaintiff’s Reply SMF § 106. The total value of securities purchased was
approximately the same. Id. One could assume conservatively that the average price per share of a
NASDAQ security traded by Pearl during this period was less than $50. Id. §107. Onealso could
assume conservatively that Pearl paid acommission of at least $1 for each one hundred sharestraded.

Id. 1 108.

see Defendants S/)JMotion at 7-9, | reject it for reasons discussed below in section 111(A) of this recommended decision.

“1 Pear| attempts to deny this, see Plaintiff’s Reply SMF 1 105, but the facts it sets forth do not effectively controvert the statement.
“2 Dauddin and Pearl assert that Dauddlin, the only Pearl employee to discuss Chunn's server with ABW, at no time ever asked,
demanded or suggested that ABW sever itsrelaionship with Chunn. Plaintiff’ s SMF §64; First Dauddlin Decl. 1 43. The Defendants
deny this statement by reference to a portion of an afidavit in which Chunn stated: “While | did not participate in any discussions
between Daudelin and A.B. Watley, and athough no one from ABW has provided any testimony, | do know that shortly after
Daudelin seized my server on November 15, 2001, | wastold by ABW that my account was being terminated and that they nolonger
wanted my business.” Defendants Opposing SMF 11 64; Suppl. Chunn Dedl. § 31.

3 The Defendants attempt to deny this statement by referenceto aportion of an affidavit in which Chunn stated: “ ABW had no reason
to terminateitsrelationship with mesincel wasagood paying customer. Dauddin’sintervention istheonly circumstancethat made me
stand out from other ABW customers as one to be singled out, coincidentally at the same timeframe that he took my server.”

Defendants Opposing SMF ] 66; Suppl. Chunn Decl. 1 32. Pearl and Dauddin assert that the atempted denid is ineffective
inasmuch as Chunn lays no foundation for persona knowledge of the universe of potentia reesons ABW may have hed for terminating
the contract in issue and, hence, the statement amounts to speculation. See Plaintiff’s SJReply at 5-6. | agree and on that basis
disregard the denia. Standard and Chunn adso assert, and Pearl and Daudelin deny, that Dauddlin (i) was frequently observed to
threaten On- Siterepresentativeswith pulling Pearl’ sbusinessif hisdemandswere not met, (i) on one occasion, Dauddintried to bully
and intimidate Standard empl oyee Farnsworth to the point that Farnsworth had to leave work and (i) Dauddin attempted to intimidate
Chunn with unreasonable demands. Compare Defendants’ Opposing SMF 1111 102-04; Suppl. Chunn Decl. 1 64- 66 with Faniff's
Reply SMF 1Y 102-04; Suppl. Daudelin Decl. 1 14-16.
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Pearl’ s experts have determined that the installation of the Linux operating system onthe HDD
destroyed al thefilesonit. Plaintiff’s SMF 68; Defendants Opposing SMF 168. Asaresult, there
isno confidential information about Chunn’ strading system on the server. 1d. 169.* No“filescopied
from Pearl’sATS’ were found on Chunn’s hard drive, as Pearl’ sexpertsadmit. Defendants’ SMF |
37; Plaintiff’ sOpposing SMF §37.* Pear!’ stechnical expert, Pat Tormey, retrieved GUIDsfrom the
remnants of the HDD identifying discrete components of Pearl’ s software. Plaintiff’s Opposing SMF
1181; Tormey Dep., attached thereto, at 97-99.% These GUIDswereinstalled onthe HDD prior to the
installation of the Linux operating system and the overwriting of the HDD. Plaintiff’s Opposing SMF
{182; Tormey Dep., attached thereto, at 97-99, 113.%

[11. Analysis

A. Count | of Complaint: Misappropriation of Trade Secrets

4| sustain the Defendants objection to the following statement, and accordingly disregard it, on grounds that it is vague and
conclusory: “Pearl has been injured and the Defendants have been unjustly enriched as aresult of Defendants’ acts” See Plaintiff's
SMF 1 70; Defendants Opposing SMF §70; seealso, e.g., Shorettev. Rite Aid of Me,, Inc., 155 F.3d 8, 12 (1st Cir. 1998) (nor+
movant may not rely on “conclusory dlegations, improbable inferences, and unsupported speculation” to defeat motion for summary
judgment) (citation and interna quotation marksomitted). The partiesdispute whether Chunn hasno estimate of hisown counterclaim
damages and no means to compute them. Compare Plaintiff’s SMF 1 71; Chunn Dep., filed with Raintiff’s SMF, a 130-32 with
Defendants Opposing SMF 1 71; Suppl. Chunn Decl. 1 34.

“5 Pear| attempts to deny that there were no such files (i.e., copied from Pearl’ sATS) onthe HDD prior to the Linux installation, see
Paintiff’s Opposing SMF ] 37; however, this qudification is disregarded inasmuch asthe citation given does not make clear that so-
cdled globdly uniqueidentifiers (“ GUIDs") found onthe HDD weretracesbleto Pearl’ sATS. The partiesdispute whether Standard
employee Farnsworth used one of Pearl’s components to test the Defendants automated trading system. Compare Paintiff's
Opposing SMF 1 76; Farnsworth Dep., attached thereto, at 115 with Defendants' Reply SMF 1 76; Farnsworth Dep., attached to
Plaintiff’s Opposing SMF, at 81.

“5 Pearl’ s characterization of the GUIDs as identifying components of its “ automated trading system modules” Plaintiff’s Opposing
SMF 1181, isdisregarded inasmuch asit isnot supported by the citation given. With thismodification, the Defendants objectiontothe
entirety of the gatement on the ground that it is vague and conclusory, see Defendants Reply SMF 11 81, is overruled. The
Defendants, dternatively, qudify the statement, asserting that Tormey testified that he searched for five“ enum” filesand that helocated
GUIDs for four of thosefivefilesin the undlocated space on the HDD. Id.; Tormey Dep., attached to Second Suppl. Stier Decl., at
97-101.

4" Pearl’s further statement that these GUIDS “establish to a near mathematical certainty that certain components from Pearl’s
automated trading system wereingtdled on Defendants’ hard disk drive,” Rlaintiff’ sOpposing SMF 1182, isdisregarded inasmuch asit
is not supported by the citations given.  With this portion excised, the Defendants oppostion to the statement on the basis of
vagueness and conclusoriness, see Defendants' Reply SMF 1182, isoverruled. In a separate statement, Pearl also asserts that the
“copyrights to the software components and files found on Defendant’s [sic] hard disk drive (as established by the GUIDs noted
above) were dl protected via copyright registrations filed with the United States Copyright Office on February 5, 2002.” Haintiff’'s
Opposing SMF 1183. However, inasmuch asthe citations given do not establish that particular GUIDsidentified onthe HDD corrdate
(continued on next page)
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In Count | of itscomplaint, Pearl allegesthat the Defendants disclosed and used trade secrets
without its consent in violation of two sections of the Maine Uniform Trade Secrets Act (“UTSA”), 10
M.R.S.A. 88 1543-44. Complaint 1192-101. The parties cross-movefor summary judgment astothis
count. See, e.g., Plaintiff’s S/J Motion at 1; Defendants S/J Motion at 1.* Drawing all reasonable
inferences against the grant of summary judgmert, | find Standard entitled to prevail astothe entirety
of Count | and Chunn entitled to prevail as to any asserted violation of the UTSA premised on the
existence of certain GUIDs on his HDD.

| turn first to the matter of Standard’s potential liability. AsPearl clarifiesin its summary-
judgment papers, it premisesits UTSA claim on the creation of the Chunn ATS. See, e.g., Plaintiff’s
S/J Motion at 12-15; Plaintiff’s S/J Opposition at 5. It argues (without citation to authority) that
Standard should be held liable for any asserted misappropriation on groundsthat (i) Chunn ownsall of
Standard’ s assets, (ii) Chunn admitsto using Standard’ s office and pieces of office equipment (e.g.,
his computer) in creating the Chunn ATS and (iii) Farnsworth was paid regular Standard salary to
work on the Chunn ATS. See Plaintiff’s S/J Opposition at 5. The latter asserted fact is disputed,;
however, even assuming arguendo its truth, the existence of these three facts, standing aone, is
insufficient to hold Standard liable for any misappropriation.

Pearl does not explain how, and | fail to see how (in the absence of a piercing-of-the-
corporate-veil type of argument), the bare fact of Chunn’s ownership of Standard isrelevant. Chun's
use of some of Standard’s property and one of its employees to create the Chunn ATS is relevant;

however, it is not dispositive. As the Defendants point out, “[u]nder Maine law, a servant’ stort is

to software components protected by copyright registration, it is disregarded.

“8 Technicaly, Pearl moves for summary judgment only against Chunn asto this count. See Plaintiff’sSJMotionat 1. However, in
opposing the Defendants cross-moation for summary judgment, it suggests that entry of summary judgment in its favor as againgt
Standard would be appropriate. See Plaintiff’s Opposition to Defendants /Counterclaimants Motion for Summary Judgment, etc.
(“Plaintiff’s S/J Opposition”) (Docket No. 34) (sealed) at 5.

(continued on next page)
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committed in the scope of employment only if it is actuated, at least in part, by apurposeto servethe
master.” Reply Memorandum in Support of Motion for Summary Judgment by Standard I/0, Inc. and
Jesse Chunn (“Defendants S/J Reply”) (Docket No. 47) (seded) at 2 (quoting Nicholsv. Land
Transport Corp., 223 F.3d 21, 24 (1st Cir. 2000)). Thus, “actionsthat are done with aprivate, rather
than a work-related, purpose to commit wrongdoing are outside the scope of employment.” 1d.
(quoting Bergeron v. Henderson, 47 F. Supp.2d 61, 66 (D. Me. 1999)).

It is undisputed that Chunn opened the On-Site account in the name of himself and his wife,
that he paid for the server used to develop the Chunn ATS with his own money and that he and his
wife, not Standard, reported losses from trading on the system on their taxes. On the cognizable
evidence, areasonabl e fact-finder could draw only one conclusion: that Chunn’ s use of some Standard
property and the time of a Standard employee wasincidental to a private purpose—the devel opment
of an ATS in the name of, and for the benefit of, himself and hiswife, not of Standard. Thus, even
assuming arguendo that Chunn misappropriated Scal per trade secretsin developing the Chunn ATS,
Standard cannot be held liable for hismisdeeds. 1t accordingly isentitled to summary judgment asto
Count I.

This leaves Chunn and Pearl, to whom | now turn. Pearl predicates its UTSA clamon
(i) similarities between the Scalper system and the Chunn ATS and (ii) the presence on the HDD of
GUIDs from Pearl’s ATS. See, e.g., Plaintiff’s S/J Motion at 12-15; Plaintiff’'s §/J Reply at 4-5;
Plaintiff’s S/J Opposition at 7-9. Neither side demonstrates entitlement to summary judgment with
respect to the Scal per theory; however, | find that Pearl failsto generate atriableissue with respect to

the HDD.
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Turning first to the Scalper, there is (as the Defendants suggest) a threshold triable issue
whether Pearl owned the Scal per concept — an assertion that hinges on operation of the” Discoveries’
section of the NDA. See Defendants S/JReply at 3-4. Per theterms of the NDA executed by Chunn,
he assigned to Pearl such systems, methods, designs and so forth as were “conceived or reduced to
practice by me or under my direction or jointly with others during the term of my contract with the
Company.” Paintiff’s SMF { 31; Defendants Opposing SMF § 31. There is no evidence of the
existence of any written contract between Chunn and Pearl apart from the NDA. Nor isit clear that the
two formed any separate oral agreement.*® These circumstances create an ambiguity asto themeaning
of the phrase, “during the term of my contract with the Company.” See, e.g., Villa by the Sea Owners
Ass nv. Garrity, 748 A.2d 457, 461 (Me. 2000) (“When acontract isfound to be ambiguous, acourt
may look to extrinsic evidence of theintent of the parties. Additionally, the court may look to extrinsic
evidence to reveal a latent ambiguity.”) (citations omitted). While the parties adduce sufficient
extrinsic evidenceto reveal theambiguity, they do not adduce sufficient evidenceto resolveit. A trier
of fact accordingly must do so.”

Further, even assuming arguendo that Pearl ownsthe Scalper concept or methodology, thereis
no direct evidence that Chunn misappropriated it. Pearl thereforerelies (asit may) on the existence of
similarities between the Scal per and the Chunn ATSto prove thewrongful act. However, the parties
dispute the extent to which the concepts differ, and that dispute must be resolved before atrier of fact
rationally can infer whether Chunn did or did not base his ATS on the Scalper.

| turn next to the HDD theory, which amounts to an assertion that Chunn essentially copied

parts of the so-called “Engine1” ATS (aworking program) rather than the Scal per (adesign concept

“9 Pear| itself describes the programming contract as having been made with Standard. See Plaintiff’s SMF 7.

% Thereis, in addition, atriableissue whether Standard executed abinding NDA pursuant to which ownership of the Scalper would
have been trandferred to Pearl. Janet Chunn, Standard’ s contraller, seemingly signed an NDA on behdf of the company. However,
(continued on next page)
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that Pearl did not trandateintoaprogram). Asaninitia matter, Chunn arguesthat the HDD evidence
(and any inferences therefrom) should be excluded on the basis that Pearl or its agents were
responsible for its spoliation. See Defendants S/J Motion at 7-9. However, Pearl did not ask or
authorize On-Siteto overwrite Chunn’sHDD, nor is Pearl responsible for Chunn’salleged failure to
make a backup copy of its contents. Nor, even assuming arguendo that Daudelin wrongfully seized
and retained the HDD, does Chunn have any evidence that its contents were destroyed, tampered with
or in any other way further spoiled as a result. Thus, Chunn fails to demonstrate loss of evidence
attributable to negligent or worse conduct on the part of Daudelin or Pearl. Compare, e.g., Slvestri v.
General Motors Corp., 271 F.3d 583, 593 (4th Cir. 2001) (“[S]ometimes even theinadvertent, albeit
negligent, loss of evidencewill justify dismissal because of the resulting unfairness. The expansion of
sanctions for the inadvertent loss of evidence recognizes . . . the resulting unfairness inherent in
allowing aparty to destroy evidence and then to benefit from that conduct or omission.”) (citation and
internal quotation marks omitted).

Nonetheless, the HDD theory faltersfor adifferent reason —that Pearl failsto adduce sufficent
cognizable evidence to raise a genuine issueregarding it. Assuming arguendo that one resolvesany
chain-of-custody doubtsin Pearl’ sfavor, one could reasonably infer that Chunn (or someone acting at
Chunn’ sdirection) copied some of Pearl’ sfilesin building Chunn’sATS. However, Chunn adduces
evidence (which Pearl tries, but fails, effectively to controvert) that for the only tradeshe carried out,
he did not need, and went out of his way not to use, the specific software components that Pearl
ultimately identified as trade secrets. [REDACTED)], the execution system, the broker system, the

feed parser system and the control panel and node manager.

the Defendants assert that she intended to sign merely on her own behalf and lacked authority to bind Standard.
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Moreover, although Pearl attempted to adduce its own evidence concerning the nature of the
copying that the GUIDs revealed (i.e., that components of Pearl’s ATS were copied and that these
particular components were protected by copyright registration), that evidence was not supported by
the citations given. In the absence of any cognizable evidence that the GUIDs trace back to trade-
secret data, there is no triable issue whether Chunn misappropriated trade secrets based on the
presence on the HDD of the GUIDs.

| accordingly recommend that Standard be granted and Pear| be denied summary judgment asto
Count | and that Chunn be granted partial summary judgment with respect only to any theory of
violation of the UTSA premised on the presence of GUIDs on the HDD.

B. Count Il of Complaint: Computer Fraud and Abuse Act
In Count Il of itscomplaint, Pearl alegesthat the Defendants violated the Computer Fraud and
AbuseAct (“CFAA"), 18 U.S.C. § 1030, by virtue of their alleged unauthorized accessing of “Pearl’s
Network” to obtain valuable ATS information. Complaint § 102-14. The Defendants' bid for
summary judgment as to this count, predicated in part on an assertion that Pearl has not demonstrated
that it suffered the requisite damages, see Defendants S/J Motion at 11, should be granted.™
The CFAA providesin relevant part:
Any person who suffers damege or loss by reason of aviolation of thissection

[18 U.S.C. § 1030] may maintain a civil action against the violator to obtain

compensatory damages and injunctive relief or other equitablerelief. A civil action

for aviolation of this section may be brought only if the conduct involves 1 of the

factors set forth in clause (i), (ii), (iii), (iv), or (v) of subsection (a)(5)(B). . . .

18 U.S.C. § 1030(g). Thefive clauses of subsection (a)(5)(B) are as follows:

%! Technica ly, the Defendants press their damages-based argument on behaf of Chunn only. See Defendants S/JMoationat 9-11.
Inasmuch asthe point hasthe same force with respect to Standard asto Chunn, and theissueisjoined, see Plantiff’ sS/JOpposition at
10, I recommend that the court grant summary judgment sua sponteto Standard on the damagesbasis. See Rogan v. Menino, 175
F.3d 75, 79 (1t Cir. 1999) (“It isapodictic that trial courts have the power to grant summary judgment suasponte”’ provided matter
sufficiently devel oped, appropriate notice given).
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() lossto 1 or more persons during any 1-year period (and, for purposes of an
investigation, prosecution, or other proceeding brought by the United States only, loss
resulting from a related course of conduct affecting 1 or more other protected
computers) aggregating at least $5,000 in value;

(if) the modification or impairment, or potential modification or impairment,
of the medical examination, diagnosis, treatment, or care of 1 or more individuals;

(iif) physical injury to any person;
(iv) athreat to public health or safety; or

(v) damage affecting acomputer system used by or for agovernment entity in
furtherance of the administration of justice, national defense, or national security][.]

Id. §1030(a)(5)(B). Pearl’s dlegationsimplicate only the first of these clauses: “lossto 1 or more
personsduring any 1-year period . . . aggregating at least $5,000 invalue[.]” 1d. 8 (a)(5)(B)(i). Inits
papers opposing summary judgment, Pearl arguesthat the Defendants’ alleged wrongful connectionto
its system adversely affected the system’s speed and operation, thereby causing damages. See
Paintiff’s S/JOpposition at 10. However, while Pearl adduces evidence that speed wasimportant to
the operation of its ATS, it sets forth no cognizable evidence that the Defendants' alleged conduct
damaged its system in any quantifiable amount, let alonein an amount approximating more than $5,000
in one year. This s fatal to its CFAA cause of action. Compare, e.g., America Online, Inc. v.
National Health Care Discount, Inc., 174 F. Supp.2d 890, 899-901 (N.D. lowa 2001) (detailing
evidence demonstrating damage incurred by plaintiff in amounts exceeding $5,000 in each of three
years as result of defendant’ s transmission of unsolicited e-mail in violation of CFAA).
The Defendants therefore are entitled to summary judgment asto Count 1.
C. Count 111 of Complaint: Digital Millenium Copyright Act
In Count 111 of itscomplaint, Pearl allegesthat the Defendants violated the Digital Millenium

Copyright Act (“DMCA"), 17 U.S.C. § 1201(a)(1)(A), by circumventing the protections of Pearl’s
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encrypted, password-protected virtual private network (*VPN”) to gain unauthorized accessto data
that included Pearl’s copyrighted software. Complaint §f 32-33, 115-20. Both Defendants seek
summary judgment asto this count, see Defendants S/JMotion at 12-13; however, only Standard is
entitled to prevail.

Pear| predicatesits DMCA claimon the alleged creation of a“tunnel” from the Chunn server
at On-Site to Pearl’s On-Site network. See Plaintiff’s §/J Opposition at 12. The Defendants repeat
their argument (made in the context of Count I) that the conduct in issue is that of Chunn, qua
individual, and that Pearl’s evidence and arguments fall short of creating a triable issue as to
Standard’ s liability. See Defendants S/JMotion at 12. For reasons discussed above in connection
with Count I, the Defendants are correct. Standard is entitled to summary judgment asto Count 111.

The Defendants’ arguments with respect to Chunn areless persuasive. They first suggest that
because no court has extended the protections of the DMCA to VPNs (an assertion that my research
corroborates), this court should refrain from doing so. See Defendants S/JMotion at 12. Although
this appears to be an issue of first impression, it is not adifficult one.

The relevant portion of the DMCA bars any person from “circumvent[ing] a technological
measure that effectively controls access to awork protected under thistitle [Title 17, Copyrights].”
17 U.S.C. 81201(a)(1)(A). To “circumvent a technological measure” means “to descramble a
scrambled work, to decrypt an encrypted work, or otherwiseto avoid, bypass, remove, deactivate, or
impair atechnological measure, without the authority of the copyright owner.” 1d. 8 1201(a)(3)(A). A
technological measure “ effectively controls accessto awork” if “the measure, in the ordinary course
of itsoperation, requiresthe application of information, or aprocess or atreatment, with the authority
of the copyright owner, to gain accessto thework.” 1d. § 1201(a)(3)(B). AstheDistrict Court for the

Southern District of New Y ork has observed:
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The DMCA contains two principal anticircumvention provisions. Thefirst,

Section 1201(a)(1), governs the act of circumventing a technological protection

measure put in place by acopyright owner to control accessto acopyrighted work, an

act described by Congress asthe el ectronic equivaent of breaking into alocked room

in order to obtain a copy of a book.

Universal City Studios, Inc. v. Reimerdes, 111 F. Supp.2d 294, 316 (S.D.N.Y. 2000), aff'd, 273F.3d
429 (2d Cir. 2001) (citations and internal quotation marks omitted). The VPN, asdescribed by Pearl,
squarely fitsthe definition of “atechnological protection measure put in place by a copyright owner to
control accessto acopyrighted work.” Pearl’s VPN isthe “éelectronic equivalent” of alocked door.

The Defendants next posit that, in any event, the VPN inissue here should not be considered a
“technological measure” inasmuch asit did not effectively control Chunn’saccessin view of the fact
that he had written the software in question himself and maintained a backup file of it for Pearl. See
Defendants S/J Motion at 12. This contention plainly iswithout merit. The question of whether a
technological measure “ effectively controls access’ is analyzed solely with reference to how that
measure works “in the ordinary course of its operation.” 17 U.S.C. § 1201(a)(3)(B). Thefact that
Chunn had alternative means of access to the works is irrelevant to whether the VPN effectively
controlled access to them.

The Defendantsfinally argue that the evidence is undisputed that employees of On-Site, rather
than Chunn, configured his server and router and therefore he could not have been responsible for the
alleged “tunnel” from his server to the Pearl VPN. See Defendants S/JMotion at 13. However, the
parties dispute whether On-Site employees a one configured users' serversand routers. If afact-finder
wereto credit Pearl’ sversion of thesefacts, it reasonably could infer that Chunn configured his server
and router to tunnel into Pearl’ s network.

For these reasons, Standard alone is entitled to summary judgment asto Count 111.

D. Count 1V of Complaint: Copyright Infringement
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In Count IV of its complaint, Pearl alegesthat the Defendants infringed its copyrights in the
following software components registered with the U.S. Copyright Office: (i) Pearl Engine 1 Control
Panel & Node Managers, (ii) Pearl Engine 1 Execution & Broker System, (iii) Pearl Engine 1 Feed
Parsers System and (iv) Pearl Engine 1 IMDB System. Complaint {1 121-27. The Defendants’ bid
for summary judgment as to this count, see Defendants’ S/J Motion at 13-14, should be granted.

Pearl’ s copyright-infringement claim rests on its evidence that GUIDs traceable to itsfiles
were found on Chunn’'s HDD. See Plaintiff’s §/J Opposition at 14-15. Asthe Defendantsargue, the
clamimplodesfor lack of evidence. See Defendants' S/JMotion at 13-14; Defendants’ S/JReply a
5-6. First, asdiscussed abovein the context of Count I, thereisinsufficient evidenceto hold Standard
liable for the conduct in question, which implicates Chunn’ s attemptsto create hisown ATS. Second,
Pearl failsto generate cognizable evidencethat the GUIDsfound on Chunn’sHDD weretraceableto
the above-cited copyright-registered software components.

Third and finaly, even assuming arguendo that those GUIDs could be linked to one or more of
those components, in the absence of acopy of the Chunn ATS afact-finder could not make the type of
comparison between the origina work and the allegedly infringing work necessary to anaysis of
whether a copyright has been infringed. See, e.g., Yankee Candle Co. v. Bridgewater Candle Co.,
259 F.3d 25, 33 (1st Cir. 2001) (“This Court conducts a two-part test to determineif illicit copying
has occurred. First, aplaintiff must prove that the defendant copied the plaintiff’s copyrighted work,
either directly or through indirect evidence. Second, the plaintiff must prove that the copying of the
copyrighted material was so extensive that it rendered the infringing and copyrighted works
substantially similar.”) (citations and internal quotation marks omitted).

Both Standard and Chunn accordingly are entitled to summary judgment asto Count IV.

E. Count V of Complaint: Breach of Contract
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In Count V of its complaint, Pearl asserts that the Defendants breached (i) an agreement
between Standard and Pearl requiring that programming work be performed in a professional and
workmanlike manner and (ii) agreements between Pearl and the Defendants prohibiting disclosure or
use of information other than as needed to serve Pearl’s needs. Complaint 1 128-34. The parties
cross-move for summary judgment as to this count. See Defendants S/JMotion at 1; Plaintiff’s S/J
Motion at 1.

Inits summary-judgment papers, Pearl narrows the scope of what isinissue, clarifying that it
presses a claim that Standard and Chunn breached the NDA,, not the programming-work contract, and
that the NDA was breached by virtue of the Scal per to create Chunn’sATS. See, e.g., Plaintiff’s §/J
Opposition at 6-7; Plaintiff’s S/JMotion at 9-12.

As noted above in the context of Count |, there are triable i ssues whether (i) Pearl owned the
Scalper concept by operation of NDAs signed by Chunn and purportedly by Standard (via Janet
Chunn) and (i) the Scalper program and the Chunn ATS are similar enough to permit an inference that
Chunn based his ATS on the Scalper.

Accordingly, neither side demonstrates its entitlement to summary judgment asto Count V.

F. CountsVI-VII of Complaint: Breach of Warranty

The Defendants next move for summary judgment as to Pearl’ s breach-of-warranty claims:
Count V1 (breach of warranty/services), alleging that the Defendants breached express and implied
warranties that their work would be sufficient to meet Pearl’ s needs and would be performed in a
professional and workmanlike manner, and Count V11 (breach of warranty/goods), aleging that the

software and upgrade sold to Pearl breached warranties of merchantability and fitnessfor aparticular

%2 Technically, Pearl moves for summary judgment only againgt Chunn asto this count. See Plaintiff’ sS/JMotionat 1. However, in
opposing the Defendants cross-motion for summary judgment, it suggests that entry of summary judgment in its favor as against
Standard would be appropriate. See Plaintiff’s S/J Opposition at 5.
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purposes implied by operation of two sections of the Maine Uniform Commercial Code (*UCC”), 11
M.R.SA. 88 2-314 and 2-315. See Complaint 11 135-43; Defendants S/JMotion at 17.

Although the Defendants purport to seek summary judgment asto the entirety of Count V1, they
confine their argument to that portion asserting breach of an implied services warranty. See
Defendants S/JMotion at 17; Defendants S/J Reply at 6-7. They contend, in essence, that no such
implied warranty exists. Seeid. | agree. | find no Maine case addressing whether awarranty should
beimplied in the context of the provision of services. Pearl citesLibby v. Woodman Potato Co., 135
Me. 305 (1937), for the proposition that such awarranty isimplied in Maine law, see Plaintiff’s §/J
Opposition at 14, but Libby concerned (and addressed) only goods.

Inasmuch as appears from my research, courts in other jurisdiction have been wary of
recognizingimplied warrantiesin the context of performance of services, doing so only for compeling
public-policy reasons. See, e.g., Rocky Mountain Helicopters, Inc. v. Lubbock County Hosp. Dist.,
987 SW.2d 50, 53 (Tex. 1998) (“Animplied warranty that serviceswill be performed in agood and
workmanlike manner may arise under the common law when public policy mandates. Public policy
does not justify imposing an implied warranty for service transactions in the absence of a
demonstrated, compelling need.”) (citations omitted); Held v. 7-Eleven Food Store, 438 N.Y.S.2d
976, 979 (N.Y. Sup. Ct. 1981) (“ The Courts of our state do not recognize a cause of action based upon
breach of warranty arising out of the performance of services. If aserviceis performed negligently
the cause of action accruing isfor that negligence. Likewise, if it constitutes abreach of contract, the
actionisfor that breach. Thedistinction inthe case of asale of goodsisthat awarranty givesrisetoa
cause of action without fault.”) (citations omitted).

Thereisno reason to believe the Law Court would recognize an implied serviceswarranty in

the circumstances of this case. The Defendantsthus demonstrate entitlement to summary judgment as
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to that portion of Count V1 alleging breach of an implied warranty (services), but not that portion
alleging breach of an express warranty (services), as to which no argument is made.

The Defendants seek summary judgment as to Count V11 (breach of warranty/goods) on the
basis that the UCC is inapplicable to the contract in issue. See Defendants S/J Motion at 17;
Defendants S/JReply at 6. AstheFirst Circuit has noted, under Mainelaw “thetest for inclusion or
exclusion from Article 2 [ of the UCC] is not whether the goods and non-goods parts of the contract are
mixed, but rather, whether their predominant factor, their thrust, their purpose, reasonably stated . .. is
atransaction of sale.” Cianbro Corp. v. Curran-Lavoie, Inc., 814 F.2d 7, 14 (1st Cir. 1987) (citation
and internal quotation marks omitted).

Inasmuch as appears, the Law Court has not had occasion to consider whether a contract for
the provision of software primarily constitutes a good or a service. Pearl asserts that the weight of
authority favorstreatment of software programs as goods for purposes of the UCC. See Plaintiff’sS/J
Opposition at 13 (citing Micro Data Base Sys., Inc. v. Dharma Sys., Inc., 148 F.3d 649, 654-55 (7th
Cir. 1998); Advent Sys. Ltd. v. Unisys Corp., 925 F.2d 670, 675-76 (3rd Cir. 1991); RRX Indus,, Inc.
v. Lab-Con, Inc., 772 F.2d 543, 546-47 (9th Cir. 1985)). However, | agree with the Defendants, see
Defendants S/J Reply at 6 & n.6, that the cases on which Pearl relies are distinguishable. The
programmersin Dharma, Unisys and RRX sold preexisting software (albeit with custom modifications
or upgrades to adapt it to the user’s needs or equipment) and were paid in a manner primarily
reflecting sale of goods, e.g., in Dharma, an upfront software licensing fee coupled with fees for
modifications. See Dharma, 148 F.3d at 651, 654-55; Unisys, 925 F.2d at 674, 676; RRX, 772F.2da
545-46. By contrast, in the instant case, Standard and Pearl agreed that Standard would create ATS
software from scratch (concept to realization) for which it would be paid on atime and materials

basis.
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| find cases more closaly on point than Dharma, Unisys and RRX holding that, for purposes of
applicability of the UCC, development of a software system from scratch primarily congtitutes a
service. See Multi-Tech Sys., Inc. v. Floreat, Inc., No. CIV. 01-1320 DDA/FLN, 2002 WL 432016,
a *3-*4 (D. Minn. Mar. 18, 2002) (“ The few cases considering the question indicate that the UCC
does not apply to an agreement to design and develop a product, even if compensation under that
agreement is based in part on later sales of that product. . . . Any softwarein atangible medium that
Floreat provided to Multi-Tech pursuant to the 1992 and 1995 Contracts at best wasincidental to the
predominant purpose of those agreements, which wasto develop and improve the MultiExpress PCS
and MultiModem PCS product.”); Wharton Mg't Group v. Sgma Consultants, Inc., 1990 WL 18360,
a *3 (Del. Super. Ct. Jan. 29, 1990), aff’d, No. 69, 1990, 1990 WL 168240 (Del. Sept. 19, 1990)
(“Wharton bargained for Sigma's skill in developing a system to meet its specific needs. . .. The
service element of the transaction so dominates the subject matter of the contract that, even though a
tangible end product seemingly within the definition of ‘goods was produced, the contract is more
readily characterized asonefor services. Where, as here, the contract isexclusively or primarily for
services, it is outside the scope of Article 2 of the U.C.C.").

| am satisfied that on these facts the Law Court likewise would hold the UCC inapplicable.
The Defendants accordingly are entitled to summary judgment as to Count V1.

G. Count VIII of Complaint: Trespassto Chattels

The Defendants next move for summary judgment asto Count V111 of the Complaint, in which
Pear| alleges that they committed trespassto chattelsin accessing and using Pearl’ s network without
authorization. Complaint Y 144-48; Defendants S/JMotion at 17-18.

The Defendants repeat their argument that this claimdoes not sufficiently implicate Standard to

holdit liablefor thetortious actsalleged. See Defendants S/JMotionat 17. | agree. Theconductin
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issue is the plug-in of Chunn’'s server to Pearl’s router and KVM switch. See Plaintiff’s S/J
Oppositionat 11. Standard isentitled to summary judgment asto Count VII1 for the same reasons that
it isentitled to summary judgment as to Count I.

In any event, both Defendants are entitled to summary judgment asto this count for adifferent
reason. “A trespassto chattels occurs when one party intentionally uses or intermeddleswith persona
property in rightful possession of another without authorization.” AmericaOnline, Inc. v. IMS, 24 F.
Supp.2d 548, 550 (E.D. Va. 1998) (citing Restatement (Second) of Torts § 217(b)). “One who
commitsatrespassto achattel isliableto the possessor of the chattel if the chattel isimpaired astoits
condition, quality, or value.” 1d. (quoting Restatement (Second) of Torts § 218(b)).

As the Defendants point out, see Defendants S/J Reply at 7, even assumi ng arguendo that
Chunn did access Pearl’s network without authorization, there is no evidence that in so doing he
impaired its condition, quality or value. On this basis both Defendants accordingly are entitled to
summary judgment as to Count VIII.

H. Counterclaim Count |: Tortious Interference

In Count | of hiscounterclaim, Chunn allegesthat Pearl and Daudelin tortioudy interfered with
a contract or prospective business advantage by intimidating ABW into canceling its contract with
him Counterclaim 11 24-27. Pearl and Daudelin seek summary judgment asto this count on grounds
that Chunn cannot demondtrate that either engaged infraud or intimidation causing ABW to cancel the
contract inissue. See Plaintiff’s S/JMotion at 16. | agree.

The Law Court has “long recognized that if a person by fraud or intimidation procures the
breach of acontract that would have continued but for such wrongful interference, that person can be
liable in damages for such tortiousinterference.” Pombriant v. Blue Cross/Blue Shield of Me., 562

A.2d 656, 659 (Me. 1989).
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Therelevant cognizable evidence, viewed in the light most favorable to Chunn, amountsto the
following: that (i) Chunn himself did nothing to trigger cancellation of his ABW contract, (ii) the
contract was canceled shortly after Daudelin drove to ABW’ s facilities and seized Chunn’s server,
(iii) the Pearl account generated a significant amount of revenue for ABW and (iv) Daudelin was
known in other contexts to have bullied people. While this is enough for atrier of fact to infer that
ABW canceled the contract because of Daudelin and Pearl, it is not enough to support a reasonable
inference that Daudelin or Pearl procured its cancellation by means of fraud or intimidation. Such an
inference would crossthe line from the reasonabl e to the speculative. “[I]Jmprobableinferencesand
unsupported speculation are insufficient to establish agenuine dispute of fact.” Robroy, 200 F.3dat 2
(citations and internal punctuation omitted).

Daudelin and Pearl accordingly are entitled to summary judgment as to Count | of Chunn’s
counterclaim.

|. Counterclaim Count |1: Conversion

In Count 11 of hiscounterclaim, Chunn assertsthat Daudelin, acting on behalf of and in concert
with Pearl, wrongfully converted to his own use property owned by Chunn without Chunn's
knowledge or consent. Counterclaim {128-30. Chunn, Daudelin and Pearl cross-movefor summary
judgment asto this count. See Plaintiff’s S/JMotion at 17-19; Defendants S/J Opposition at 14-15.

Pear|l and Daudelin suggest that the outcomeisthe samewith respect to this claim regardlessof
whether the law of Maine or New Y ork applies, see Plaintiff’sS/JMotionat 17, and | agree. Under
Maine law, “[t]he necessary elements to make out a claim for conversion are: (1) ashowing that the
person claiming that his property was converted has a property interest in the property; (2) that he had
the right to possession at the time of the alleged conversion; and (3) that the party with the right to

possession made ademand for itsreturn that was denied by the holder.” Withersv. Hackett, 714 A.2d
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798, 800 (Me. 1998). In New York, conversion is defined as the “unauthorized assumption and
exercise of the right of ownership over goods belonging to another to the exclusion of the owner’s
rights.” Vigilant Ins. Co. of Am. v. Housing Auth. of City of El Paso, Tex., 660 N.E.2d 1121,
1126 (N.Y. 1995) (citations and internal quotation marks omitted).

It isundisputed that Daudelin seized Chunn’ s server fromABW without Chunn’ sknowledge or
permission and that Daudelin and Pearl were unwilling to return the server, despite demand, without
certain conditionsthat evidently were unacceptable to Chunn. Daudelin and Pearl emphasize that the
server was discovered to have been connected to Pearl’s KVM and router without its authorization
and that Daudelin’s intent was solely to preserve evidence for any later claim against whomever
owned the server. See Plaintiff’s S/JMotion at 17.

As Chunn observes, see Defendants S/J Opposition at 14-15, wrongful intent is not a
necessary element of aclaim of conversion (and, conversaly, good faith is not a defense), see, e.qg.,
Schwartz v. Schwartz, 365 N.Y.S.2d 584, 588 (N.Y. Civ. Ct. 1974), aff'd as modified on other
grounds, 365 N.Y.S.2d 589 (N.Y. App. Div. 1975) (“Sufficeit to say, in answer to the good faith
argument, that wrongful intent is not an essential element of aconversion. Itisentirely immaterial to
the issue here under consideration even if that were the fact, that these defendants acted in good faith
under the direction of Bertha Schwartz or that they derived no beneficial use of the money in the
ordinary sense, for the essence of thewrong (the conversion) isthat the use and possession were dealt
with in amanner adverseto the plaintiff and inconsistent with hisright of dominion.”) (citations and
internal quotation marks omitted); Laverrierre v. Casco Bank & Trust Co., 155 Me. 97, 100 (Me.
1959) (“Ordinarily, a wrongful sale of another’s personal property, because it is an assertion of

dominion over the property in defiance of, or inconsistent with, the owner’s rights is a tortious
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conversion. Thisis true even though the wrongful sale is made in good faith or because of honest
mistake.”).

To the extent that Pearl and Daudelin suggest that, rather than having been “mistaken,” they
were privileged to act as they did (for example, to prevent spoliation of evidence), they fail to
develop the argument, citing no authority for any claimed privilege. SeePlaintiff’s S/JReply at 7-8.
They thereby effectively waivethepoint. See, e.g., Grahamyv. United States, 753 F. Supp. 994, 1000
(D. Me. 1990) (“It is settled beyond peradventure that issues mentioned in a perfunctory manner,
unaccompanied by some effort at developed argumentation are deemed waived.”) (citation and
internal quotation marks omitted).>

Nor issummary judgment staved off by Pearl’s and Daudelin’ s contention that Chunn failsto
show damages, see Plaintiff’s S JMotion at 19 — an assertion that Chunn disputes.

Chunn accordingly isentitled to summary judgment astoliability with respect to Count Il of his

counterclaim, with damages to be determined by atrier of fact.

V. Concluson
For the foregoing reasons, | recommend that the Plaintiff’s S/J Motion be GRANTED asto

Counts | and 1V of the Counterclaimand otherwise DENI ED, and that the Defendants’ S/J Mation be

%3 My own research revedls a basis on which Pearl’s and Dauddin's actions arguably were privileged (at lesst initialy): defense of
chattels. See Restatement (Second) of Torts § 260(1) (“[O]ne is privileged to commit an act which would otherwise be a. . .
conversionif theactis, or isreasonably believed to be, necessary to protect the actor’ sland or chattels or his possession of them, and
the harm inflicted is not unreasonable as compared with the harm threatened.”). However, the scope of such privilegesislimited. See,
e.g., id. §278(1) (“Onewho exercisesany privilegeto commit an act which would otherwisebe. . . aconversonissubject toliability
for any harm to the interest of another in the chattd caused by any dedling with it in amanner whichisin excess of the privilege or not
reasonably necessary to accomplish the purpose for which it is gven.”). On thisrecord, and in the absence of further developed
argumentation, it isfar from clear that even had Pearl and Dauddin relied on this privilege, the entire periods of time during which the
server and the HDD, respectively, were withheld from Chunn would be covered.
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GRANTED with respect to (i) Standard, asto Counts | and 111 of the Complaint; (ii) Chunn, asto
Count | of the Complaint to the extent the claimed violation of the UTSA is predicated on the exisgence
of GUIDs on the Chunn HDD; (iii) both Standard and Chunn, asto CountslI, 1V, VII and VIII of the
Complaint and that portion of Count VI of the Complaint asserting violation of an implied
warranty/services; and (iv) Count Il of the Counterclaim; and otherwise DENIED.

Should thisrecommended decision be adopted, remaining for trial will bethefollowing: Count
| of the Complaint (misappropriation of trade secrets) against Chunn only, with the cavest that Pearl be
precluded from premising any such claim on contents found on the HDD; Count I11 of the Complaint
(violation of the DMCA) against Chunn only; Count V of the Complaint (breach of contract) against
both Standard and Chunn; Count VI of the Complaint (breach of warranty/services) against both
Standard and Chunn, to the extent asserting breach of express warranty only; and Count Il of the
Counterclaim, with respect only to the amount of damages to be awarded Chunn.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument before the district judge, if any is sought, within ten (10) days
after being served with a copy thereof. A responsive memorandum and any request for oral
argument before the district judge shall be filed within ten (10) days after the filing of the

objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 2nd day of April, 2003.

David M. Cohen
United States Magistrate Judge
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TERMINATED: 08/14/2002

Counter Claimant

STANDARD I/O INC

JESSE CHUNN

V.

Counter Defendant

PEARL INVESTMENTSLLC

represented by JOHN G. OSBORN
(See above for address)

TODD S. HOLBROOK
(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JEFFREY BENNETT
THE BENNETT LAW FIRM, PA.
P.O. BOX 7799
PORTLAND, ME 04112-7799
207-773-4775
TERMINATED: 08/14/2002
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by ROBERT H. STIER
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by ROBERT H. STIER
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

represented by JOHN G. OSBORN
(See above for address)
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TODD S. HOLBROOK
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED



