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MEMORANDUM DECISION ON DEFENDANTS MOTION TO SUBSTITUTE AND
PLAINTIFF’SMOTION TO AMEND COMPLAINT AND RECOMMENDED DECISION ON
DEFENDANTS MOTIONS TO DISMISS AND FOR SUMMARY JUDGMENT

The defendants, the commissioner of Social Security and anindividua employee of the Social
Security Administration, move to substitute the United States as the defendant on counts I-V of the
amended complaint, to dismiss counts|-V1 and, inthe dternative, for summary judgment on countsl-V.
The plaintiff has moved for |eave to amend the amended complaint. | grant the motion to substitutein
part and recommend that the court grant in part the motions to dismiss or for summary judgment. |

grant in part the motion for leave to amend.

|. The Motion to Substitute



Count | of the amended complaint aleges that the defendants have violated 5 M.R.SA.
§19201 et seq.t Amended Complaint (Docket No. 2) § 13. Count |1 aleges that the defendants
intentionally and/or negligently inflicted emotional distressontheplaintiff. 1d. §14. In Count Il the
plaintiff allegesthat the defendants violated the Rehabilitation Act, 29 U.S.C. 8§ 701 et seqg. 1d. 1 15.
Count 1V alleges that the defendants breached an unspecified duty of care. 1d. §16. CountV aleges
an invasion of the plaintiff’s privacy by the defendants. 1d. §17. Count VI asserts that defendant
Brooksviolated the plaintiff’ sright to privacy under the federal congtitution. Id. 18. Thedefendants
seek to substitute the United States as the sol e defendant on Counts[-V. Motion to Substitute, Dismiss
and/or for Summary Judgment, etc. (“Defendants Motion”) (Docket No. 9) at 5.

The applicable statute provides, in relevant part, that in actions brought pursuant to 28 U.S.C.
§§ 1346(b)” and 2672,

[u]pon certification by the Attorney General that the defendant employee was

acting within the scope of his office or employment at the time of the incident

out of which the claim arose, any civil action . . . commenced upon such claim

in a United States district court shall be deemed an action against the United

States under the provisions of this title and al references thereto, and the

United States shall be substituted as the party defendant.
28U.S.C. §2679(d)(1). TheUnited States Attorney for thisdistrict has provided such acertification
inthiscase. Certificate of Scope of Employment (Docket No. 11). Theplaintiff doesnot object tothe
motion with respect to Countsl, I, IV and V, Plaintiff’ s Response at 1, and the motion accordingly is
granted as to those counts.

The plaintiff objectsto the motion to substitute with respect to Count 111, contending that only

the head of a department may be sued under the Rehabilitation Act, the statutory basis for that count,

citing 29 U.S.C. 88 794 and 794(a)(2). 1d. Thedefendantsagree. Reply to Plaintiff’sResponsetothe

! The amended complaint mistakenly cites*5M.R.SA. § 501" Plaintiff’s Response to Defendants Motion to Substitute, Dismiss
and/or for Summary Judgment (“Plaintiff’s Responsg’) (Docket No. 17) a 3 n.1.



Motionto Substitute, Dismissand/or for Summary Judgment (“ Defendants Reply”) (Docket No. 21) at
2. Accordingly, the motion to substitute is denied as to Count I11, which should be dismissed as to
defendant Brooks.
[l. TheMotion to Dismiss
A. Applicable Legal Standard

The motion to dismiss invokes Fed. R. Civ. P. 12(b)(6). Defendants Motion at 6, 7, 12.
“When evaluating amotion to dismiss under Rule 12(b)(6), [the court] take[s] the well-pleaded facts
asthey appear in the complaint, extending the plaintiff every reasonableinferencein hisfavor.” Pihl
v. Massachusetts Dep’t of Educ., 9 F.3d 184, 187 (1st Cir. 1993). The defendant is entitled to
dismissal for failureto stateaclaim only if “it appearsto acertainty that the plaintiff would be unable
to recover under any set of facts.” Roma Constr. Co. v. aRusso, 96 F.3d 566, 569 (1st Cir. 1996); see
also Tobin v. University of Maine Sys., 59 F.Supp.2d 87, 89 (D. Me. 1999).

B. Factual Allegations

The amended complaint includesthefollowing relevant factual allegations. The plaintiff was
acancer patient at Maine Medical Center in Portland, Mainein thefall of 2000. Amended Complaint
17. Atal relevant timesthe plaintiff had the human immunodeficiency virus (“HIV”). 1d. {8. The
individual defendant worked for the Social Security Administration, id. {9, and in that capacity
visited the plaintiff on or about September 20, 2000 in the hospital to discuss his supplemental
security income benefits. 1d. 1119-10. During their conversation, Andrea Robinson unexpectedly enter
the plaintiff’s room. Id. 1 10. The plaintiff expressed surprise. Id. Momentslater the individual
defendant, as she was leaving the room, said, “When your HIV status turnsto full-blown AIDS you

need to notify the office.” Id.

2 This action is brought pursuant to 28 U.S.C. § 1346(b). Amended Complaint 2.



Shortly thereafter Robinson told two or moreindividualsthat the plaintiff had AIDS. 1d.911.
The plaintiff has suffered damages asaresult of theindividual defendant’ s disclosure of confidential

medical information to Robinson. 1d. § 12.

C. Discussion

With respect to Count I, the defendants contend that the amended complaint does not alege a
violation of the state statue it invokes. Defendants Motion at 6. Specifically, the relevant statute
provides, in pertinent part: “No person may disclosetheresultsof an HIV test, except asfollows. . .
" 5M.R.SA. 8§19203. The defendants argue that the amended complaint cannot reasonably be read
to allege that Brooks disclosed the results of an HIV test. An*“HIV test” isdefined as“atest for the
presence of an antibody to HIV or atest for an HIV antigen or other diagnostic determinants specific
for HIV infection.” 5M.R.S.A. §19201(4-A). Theplaintiff respondsthat “[i]t isreasonableto infer
fromthefactsasalleged. . . that the defendants' information about [the plaintiff’ s] HIV was based on
test results that were contained in his medical records.” Plaintiff’s Response at 5. Even if such an
extension of the language of the statute were permissible, the amended complaint does not alege
sufficient facts to allow such an inference to be drawn. The plaintiff might have informed hospita
personnel of hisHIV status upon admission to the hospital for cancer treatment, in which caseno HIV
testing would be reported in his medical records. Thereisno allegation that Brooks reviewed the
plaintiff’s medical records. Theinference posited by the plaintiff is not reasonably drawnunder the
circumstances, given the facts aleged in the amended complaint. The substituted defendant is entitled

to dismissal of Count I.



With respect to Count 11, the defendants contend that the amended complaint fails to allege
sufficient facts to establish liability or damages for intentional or negligent infliction of emotional
distress. Defendants Motionat 7-11. The plaintiff respondsthat “[i]t isreasonabletoinfer, based on
the facts aleged, the case law and the enactment of statutes such as the Medical Conditions Act that
disclosures of the type described cause significant and profound damage.” Plaintiff’s Response at 6.
Of course, in ruling on a motion to dismiss pursuant to Rule 12(b)(6), a court looks only to the
allegationsin the complaint. Here, the allegationsrelevant to Count 11 are set forth in paragraphs 10
and 12 of the amended complaint, alleging that Brooks wrongfully revealed the plaintiff’ sHIV status
to Robinson and that asaresult “the plaintiff has been isolated, depressed, anxious, embarrassed and
his relationships with family and friends have been adversely impacted.” Under Maine law, the
elements of aclaim for intentional infliction of emotional distress are that

(2) the [defendant] acted intentionally, recklessly or was substantidly certain

that severe emotional distress would result from its conduct; (2) the

[defendant’s| conduct was so extreme and outrageous as to exceed al

possible bounds of decency and must be regarded as atrocious and utterly

intolerable in a civilized community; (3) the [defendant’ s] conduct caused

[the plaintiff] emotional distress; and (4) [his] emotional distress was so

severe that no [man] reasonably could be expected to endureit.
Gray v. Sate, 624 A.2d 479, 484 (Me. 1993) (citation omitted). The defendants argue that the
amended complaint does not allege any extreme and outrageous conduct, nor any intentional or
reckless conduct. Defendants Motion at 8. However, the aleged conduct of Brooks could
reasonably be construed as extreme or outrageous and as reckless. The defendants also assert that
thereisno allegation of severe emotional distress. Id. Whiletheallegation in the amended complaint
is minimal on this element, it is possible reasonably to infer severe emotional distress from the

allegations of paragraph 12. Finaly, the defendants contend that aclaim for $25,000 in damagesis

too modest to support aclaim for intentional infliction of emotional distress. Id. a 9. TheManeLaw



Court has yet to announce that any particular amount of alleged damagesisinsufficient asamatter of
law to support such a claim, and the defendants offer no reason why this court should do so. The
defendants are not entitled to dismissal of Count |1 insofar asit assertsaclaim for intentional infliction
of emotional distress.
Under Maine law, aclaim for negligent infliction of emotional distress requires aplaintiff to

set forth facts from which it may be concluded that

(2) the defendant owed a duty to the plaintiff; (2) the defendant breached that

duty; (3) the plaintiff was harmed; and (4) the breach caused the plaintiff’s

harm.
Curtis v. Porter, 784 A.2d 18, 25 (Me. 2001) (citation omitted). The defendants contend that the
claim for negligent infliction of emotional distress asserted in the amended complaint is based on the
same elementsasthe plaintiff’ sclamfor invasion of privacy alegedin Count V and accordingly must
bedismissed. Defendants Motion at 9-10. The plaintiff doesnot respond to thisargument. In Devine
v. Roche Biomedical Labs,, Inc., 637 A.2d 441 (Me. 1994), the Maine Law Court noted that its
decisions provide that “ emotional distress aone may constitute compensable damage, but [were] not
meant to create a new ground for liability, nor [were they] meant to give plaintiffs a license to
circumvent other requirements of the law of torts,” id. at 447 (emphasisin original). Where, as here,
the requirement of the existence of a duty running from the defendant to the plaintiff is set forthin a
separate tort claim, there is no separate claim for negligent infliction of emotional distress. Vellleux
v. National Broad. Co., 206 F.3d 92, 130 (1st Cir. 2001). The substituted defendant is entitled to
dismissal of that portion of Count 11 that seeks recovery for negligent infliction of emotional distress.

With respect to Count 111, the defendants contend that the Rehabilitation Act applies only to

clamsin which there is an employment relationship between the plaintiff and the defendant and that

the amended complaint failsin any event to alege that the plaintiff suffersfrom adisability, whichis



an essential element of any claim under the Act. Defendants Motion at 11-12. The plaintiff responds
that this count alleges violation of 29 U.S.C. § 794 and that he was discriminated against in the
administration of his socia security benefits because that section of the Rehabilitation Act
“gpecifically adopts the standards of the ADA, and that statute makes the disclosure of confidential
medical information actionable (See [sic] 42 U.S.C. § 12112(d)).” Plaintiff’s Responseat 9. The
relevant portions of the statute cited by the plaintiff provide as follows:

(a8 Promulgation of rulesand regulations

No otherwise qualified individual with adisability . . . shall, solely by
reason of her or his disability, be excluded from the participation in, be

denied the benefits of, or be subjected to discrimination under . . . any
program or activity conducted by any Executive agency . . . .

* k% %

(d) Standard used in determining violation of section
The standards used to determine whether this section hasbeen violated in
acomplaint alleging employment discrimination under this section shall be
the standards applied under title | of the Americans with Disabilities Act of
1990 (42 U.S.C. 12111 et seq.) and the provisions of sections 501 through
504, and 510, of the Americans with Disabilities Act of 1990 (42 U.S.C.
12201-12204 and 12210), as such sections relate to employment.
29U.S.C. 8794(a) & (d). Clearly, theimportation of the standards established by the Americanswith
Disabilities Act into the Rehabilitation Act by subsection (d) is limited to complaints alleging
employment discrimination. By no stretch of the imagination may the amended complaint in this case
be construed to allege employment discrimination. Nor may the amended complaint reasonably be
construed to allege that the defendants discriminated against the plaintiff based on a disability.
Defendant Barnhart is entitled to dismissal of Count I11.
With respect to Count IV, the defendants contend that the amended complaint’ s allegation of
breach of an unspecified duty of careisinsufficient to state aclaim on which relief may be granted and

isduplicative of the alegations of invasion of privacy asserted in Count V. Defendants Motionat 12.

In hisresponse, the defendant identifiesthe duty alleged in Count IV as“aduty to keep plaintiff’ sHIV



status confidential.” Plaintiff’s Response at 7. That duty is essentially the same as the duty that
provides the basis for Count V and the substituted defendant accordingly is entitled to dismissal of
Count IV.

The defendants contend that Count V is subject to dismissal because the tort of invasion of
privacy requires widespread publicity, while the amended complaint alleges disclosure only to
Robinson. Defendants Motion at 12-14. The plaintiff responds that Brooks's disclosure “directly
caused the widespread publicity . . . that plaintiff has AIDS.” Plaintiff’s Response at 8. Maine law
recognizesfour types of actionableinvasion of privacy. Estate of Berthiaumev. Pratt, 365A.2d 792,
795 (Me. 1976). The parties agree that the plaintiff here means to alege only public disclosure of
private facts. Defendants’ Motion at 13; Plaintiff’s Response at 8. Maine has adopted section 652D
of the Restatement (Second) of Torts as the definition of this type of invasion of privacy. Nelsonv.
Maine Times, 373 A.2d 1221, 1225 (Me. 1977). That section of the Restatement provides:

One who gives publicity to a matter concerning the private life of
another is subject to liability to the other for invasion of his privacy, if the
matter publicized is of akind that

(a) would be highly offensive to a reasonable person, and

(b) is not of legitimate concern to the public.

Restatement of the Law (Second) — Torts 8§ 652D (2002). Comment a to this section provides, in
relevant part:
“Publicity,” asit isused in this Section . . . means that the matter is made
public, by communicating it to the public at large, or to so many personsthat
the matter must be regarded as substantially certain to become one of public
knowledge. The difference [between this term and the term “ publication”
with respect to liability for defamation] is not one of the means of
communication, which may be oral, written or by other means. Itisoneof a
communication that reaches, or is sure to reach, the public.
Thusit isnot an invasion of theright of privacy, within the rule stated in

this Section, to communi cate afact concerning the plaintiff’ sprivatelifetoa
single person or even to asmall group of persons.



Communication of privatefactsto only one person, or even to agroup of six, isinsufficient publication
for purposes of thistort. Hawley v. Atlantic Cellular Tel. Corp., 1994 WL 505029 (D. Me. Sept. 2,
1994), at *3. It is the defendant’s own disclosure, not the fact that the individual to whom the
defendant made the disclosure may later make it to others, that is determinative. See, e.g., Robert C.
Ozer, P.C. v. Borquez, 940 P.2d 371, 374, 377 (Colo. 1997). The substituted defendant is
accordingly entitled to dismissal of Count V.

Count V1 alegesafedera constitutional violation against defendant Brooks. Thepartiesagree
that this claim is appropriately categorized as a Bivens claim, after Bivens v. Sx Unknown Named
Agents of the FBI, 403 U.S. 388 (1971). Defendants Motion at 14-15; Plaintiff’s Response at 9.
Brooks contends, Defendants Motion at 15, that, as a federa employee, she could not have been
acting under state law, which is anecessary element of such a claim when it arises under the
Fourteenth Amendment, asis aleged in this case, Amended Complaint § 18. In the alternative, she
argues that this claim is precluded by the Privacy Act, 5 U.S.C. 8§ 552a. Id. a 15-16. The plaintiff
responds only that “it is not apparent there are no circumstances under which [the plaintiff] could
establish that Brooks was operating under the color of state law when she visited him in September
2000.” Plaintiff’s Response at 9.3 To the contrary, the amended complaint alleges only that Brooks
“worked for the SSA,” Amended Complaint 19, afederal agency, and that she went to seethe plaintiff
in order to discuss “his supplemental security income benefits,” id. § 10. “The fourteenth
amendment’ s proscription runs only against states.” Falzarano v. United Sates, 607 F.2d 506, 511
(1st Cir. 1979). Only if Brooks's alleged activities were sufficiently “entwined with [state]
governmental policies’ or “impregnated with a [state] governmenta character,” id., could Count V1

state a claim on which relief may be granted. Thereis no reasonable sense in which an employee of

3 The plaintiff also requeststhe opportunity to conduct discovery on thisissue* [plursuant to Rule 56(f),” Plaintiff’s Responseat 9, but
(continued on next page)



the federal Social Security Administration, discussing with the plaintiff his supplementa security
income benefits, could be acting under the color of statelaw. Brooksisentitled to dismissal of Count
VI.
[11. TheMotion for Summary Judgment

Theonly count remaining for consideration with respect to the defendants motion for summary

judgment isthat portion of Count Il that aleges intentional infliction of emotional distress.
A. Applicable L egal Standard

Summary judgment isappropriate only if the record shows“that thereisno genuineissue asto
any materia fact and that the moving party is entitled to ajudgment as amatter of law.” Fed. R. Civ.
P.56(c). “Inthisregard, ‘material’ meansthat a contested fact hasthe potentia to change the outcome
of the suit under the governing law if the dispute over it is resolved favorably to the nonmovant. By
like token, ‘genuine means that ‘the evidence about the fact is such that a reasonable jury could
resolve the point in favor of thenonmoving party.’” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94
(st Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidence to support
the nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining
whether this burden is met, the court must view the record in the light most favorable to the nonmoving
party and givethat party the benefit of all reasonableinferencesinitsfavor. Nicolov. Philip Morris,
Inc., 201 F.3d 29, 33 (1st Cir. 2000). Oncethe moving party has made apreliminary showing that no
genuine issue of material fact exists, the nonmovant must “produce specific facts, in suitable
evidentiary form, to establish the presence of atrialworthy issue.” Triangle Trading Co. v. Robroy

Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and internal punctuation omitted); Fed. R. Civ. P.

that request is not relevant to this court’ s review of the motion to dismiss, which is governed by Rule 12(b)(6).
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56(e). “Astoany essential factual element of itsclaim on which the nonmovant would bear the burden
of proof at trial, its failure to come forward with sufficient evidence to generate a trialworthy issue
warrants summary judgment to the moving party.” In re Spigel, 260 F.3d 27, 31 (1st Cir. 2001)
(citation and interna punctuation omitted).
B. Factual Background

The parties’ statements of material facts, submitted pursuant to this court’s Local Rule 56,
include the following undisputed material facts relevant to the remaining claim

Since 1990, the Social Security Administration (“SSA™) office in Portland, Maine has
designated one employeeto serve asaliaison with Maine Medical Center (MMC) inorder toimprove
servicefor critically-ill hospital patientsand their families. Statement of Undisputed FactsIncluding
Material Facts (“Defendants SMF’) (Docket No. 10) 11 1-2; Plaintiff’ s Statement of Opposing Facts
and Additional Materia Facts (“Plaintiff’s Responsive SMF") (Docket No. 18) 1 1-2. When an
MM C socia worker identified a patient who might be eligible for social security benefits, the social
worker would contact the SSA liaison after obtaining the patient’s permission, following which the
liaison would either call the patient by telephone or conduct an interview in the patient’s hospital
room. Id. 1113-4. Startingin 1995, defendant Regina Brookswasthe SSA liaisonwithMMC. 1d. 5.

In 1997 SSA expanded the program to other medical facilities, including the New England
Rehabilitation Hospital, Mercy Hospital, Maine Center for Cancer Medicine and Jackson Brook
Ingtitute. I1d. 9. Between 1997 and 2001 Brooks worked full time as the SSA liaison with these
facilities, handling approximately ten claims per week. Id. 110. She handled claimsinvolving a
variety of medical conditions, including human immunodeficiency virus (HIV) and acquired

immunodeficiency syndrome (AIDS). Id. 12.
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In September 2000 an MM C socia worker contacted Brooks about the plaintiff, telling her that
the plaintiff was an MMC inpatient with non-Hodgkins lymphoma and advanced AIDS who was
interested in submitting an application for social security disability benefits. 1d. 113-15. On about
September 20, 2000 Brooks visited the plaintiff in hisMMC hospital room. Id. §17. Atthetimeof
the visit MMC did not provide Brooks with any of the plaintiff’s medical records. 1d. §18.

When Brooksinterviewed the plaintiff in hishospital room, sheintroduced herself asan SSA
employee. 1d. §20. In order to process the plaintiff’s application, Brooks needed his personal,
financial and medical information. Id. §21. For at least part of the interview, Andrea Robinson was
present in the plaintiff’ shospital room. 1d. §23. Robinsonwasvisiting the plaintiff and brought hima
balloon, flowers and candy. 1d. Y 24. The parties disagree about what was said in Robinson’s
presence during the interview. Seeid. 11 25-28.

By letter dated July 18, 2001 the plaintiff provided SSA with notice of atort claim arising out
of theinterview in which he stated that “the sum certain of damages| have suffered is$25,000.” Id. |
30. Inaletter dated November 7, 2001 the plaintiff’ sattorney stated that there * are no medicd reports
that | am aware of describing the embarrassment, humiliation, and anxiety caused by the breach of
confidentiality” aleged in thisaction. 1d. 31. Asaresult of Brooks's alleged disclosure of the
plaintiff’ sHIV status, he has been depressed, anxious, embarrassed and very sad, feeling isolated asa
result of telling friends and family members about his HIV status, as he felt compelled to do, and
seeking counseling at the AIDS Lodging House. Affidavit of Alan Stokes (Docket No. 19) 9.

C. Discussion

* The defendants dispute paragraph 38 of the plaintiff’s statement of additiona facts in which these assertions appear, Additiond

Materid Facts (“Plaintiff’s SMF") (incdluding in Rlantiff’s Responsve SMF a 3-4) 1/ 38, on the ground that thefacts alleged “are not
supported by the cited references,” Reply Statement of Facts (“Defendants Responsive SMF’) (Docket No. 23) 1138. Thefacts
gated in this sentence in the text are supported by the cited reference, the plaintiff’ s affidavit, as noted.
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The defendants contend that they are entitled to summary judgment on that portion of Count 11 of
the amended complaint that alleges intentiona infliction of emotional distress because the aleged
conduct of Brooks was not so extreme and outrageous as to exceed all possible bounds of decency,
one of the elements of this claim as discussed above, as a matter of law. Defendants’ Motion at 8.
Neither party includesin their respective statements of material factswhat Brooksisalleged to have
said or donethat caused the emotional distress. However, because the defendants' argument appears
to be premised on the alegations set forth in the complaint and they do not object to the omission of
thiscentra fact from the plaintiff’ s statement of material facts, | will proceed with thisanalysis based
on the following allegation from the amended complaint: in Robinson’s presence, Brooks said to the
plantiff, “[W]hen your HIV status turnsto full blown AIDS you need to notify the office.” Amended
Complaint 110. The plaintiff wanted to keep hisHIV status confidential. Plaintiff’sSMF 36.° The
defendants rely on paragraphs 15, 22, and 25-28 of their statement of materia facts to support their
contention that Brooks' s alleged conduct cannot amount to intentional infliction of emotiona distress.
Defendants Motion at 9. All but paragraph 15, which asserts that Brooks was told by the MMC
socia worker that the plaintiff wasinterested in submitting an application for social security benefits,
aredenied by theplaintiff. Plaintiff’s Responsive SMF 1 15, 22, 25-28. Paragraph 22, which merely
states that the plaintiff told Brooks that he had HIV and wanted his benefits to begin as soon as
possible, is not relevant to consideration of the issue of intentional infliction of emotional distress.

With respect to paragraphs 25-28, the defendants contend that the plaintiff’s denials are
ineffective. Defendants Responsive SMF |1 25-28. To the contrary, the plaintiff’s denials of

paragraphs 25, 26 and 28 are effective and to the point. The defendants contention that the plaintiff

® The defendants’ only response to this paragraph of the plaintiff’ s statement of materid factsis the assertion that “ The supplemental
factsare not materid.” Defendants Responsive SMF §136. Thisassertion isincorrect and the paragraphisthus deemed admitted to
the extent supported by the record references cited by the plaintiff. Loca Rule 56(€).
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has “conceded” the alegations in paragraph 27 because he does not specifically deny that certain
topics were discussed “after” he“ confirmed his desire to proceed with theinterview,” an allegation
that he effectively denied in response to paragraphs 25 and 26, is sophistry.

The defendants al so argue that they are entitled to summary judgment on this claim because the
plaintiff “failsto . . . establish the requisite level of damages,” reiterating the argument made in
connection with their motion to dismiss, that the $25,000 demand isper setoo “modest” to sustain a
clamfor intentiona infliction of emotional distress. Defendants Motionat 9. As| noted previoudly,
the defendants cite no authority in support of this argument, referring only to a case in which fegling
“kind of down,” “mad” and “nervous for about a month” was held to be insufficient to establish the
damages element of the claim. That description of damages has nothing to do with a particular
monetary figure and provides no reason to hold as amatter of law that amonetary demand of acertain
minimum level is necessary to sustain aclaim for intentional infliction of emotional distress.

Because the materia factual allegations on which the defendants base their motion for
summary judgment with respect to the allegation of intentional infliction of emotional distress are
disputed, the substituted defendant is not entitled to summary judgment on that portion of Count 11 that
raises this allegation.

V. TheMotion to Amend

The plaintiff has moved for leave to amend his amended complaint to add a claim under the
federal Privacy Act, 5 U.S.C. § 552a. Plaintiff’s Motion to Amend the Complaint (Docket No. 16).
The defendants oppose the motion, pointing out that any such claim against Brooks in her individual
capacity would not lie, citing 5 U.S.C. § 552a(g)(1)(D), and contending that the amendment would be
futile as to the SSA or the federal government. Opposition to Plaintiff’s Motion to Amend (Docket

No. 22) at 3-5. The plaintiff did not file areply.
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Theplaintiff did not tender a proposed second amended complaint with hismotion, hampering
the defendants' ability to respond. The plaintiff has now tendered a proposed second amended
complaint at the court’ s request.

The Privacy Act clearly limits the civil actions it authorizes to actions “ against the agency”
aleged to haveviolated the Act. 5U.S.C. § 552a(g)(1); Schowengerdt v. General Dynamics Corp.,
823 F.2d 1328, 1340 (9th Cir. 1987). Accordingly, to the extent that the motion to amend seeksto add
such a claim against Brooks, it is denied.

A motion for leave to amend may be denied when the proposed amendment would be futile.
Foman v. Davis, 371 U.S. 178, 182 (1962). “’ Futility’ meansthat the complaint, as amended, would
fall to state aclaim upon which relief could be granted.” Glassman v. Computervision Corp., 90F.3d
617, 623 (1st Cir. 1996). Here, the defendants contend that the proposed addition of aPrivacy
Act claim against SSA would be futile because liability isimposed under the Act only for willful or
intentional violations, citing Whitev. OPM, 840 F.2d 85, 87 (D.C. Cir. 1988), and Brooks' s alleged
actions cannot be considered willful or intentional asamatter of law. Defendants Opposition at 3-5.
However, as support for this assertion, the defendants rely on the very factual assertions that were
disputed by the plaintiff in connection with the motion for summary judgment. The additional fact that
Brooksdid not believe that her conduct violated any law or regulation — particularly when shedenies
making the statement that lies at the center of this litigation — is not, and cannot be, determinative.
Brooks's belief does not establish that anyone engaging in the same conduct should not have known
that the conduct was unlawful or that it did not constitute flagrant disregard for the plaintiff’s rights
under the Act, if any. See Andrews v. Veterans Admin., 838 F.2d 418, 424-25 (10th Cir. 1988);

Albright v. United States, 732 F.2d 181, 189 (D.C. Cir 1984).
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The government makes no argument to the effect that the proposed amended complaint failsin
any other way to state aclaim on which relief may be granted under the Privacy Actand | accordingly
express no opinion on that point.

Theplaintiff’smotion for leave to amend hisfirst amended complaint to add aclaim under the
Privacy Act is granted to the extent that such a claim is asserted against the Social Security
Administration.

V. Conclusion

For the foregoing reasons, the defendants' motion to substitute the United States as the sole
party defendantis GRANTED asto Countsl, I, IV and V and otherwise DENIED; and the plaintiff’s
motion for leave to amend the amended complaint is GRANTED as to the Socia Security
Administration as a defendant and otherwise DENIED. | recommend that the defendants’ motion to
dismiss be GRANTED except asto the claim for intentional infliction of emotional distress set forth
in Count 11 of the amended complaint and that the defendants’ motion for summary judgment on that

claim be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument before the district judge, if any is sought, within ten (10) days
after being served with a copy thereof. A responsive memorandum and any request for oral
argument before the district judge shall be filed within ten (10) days after the filing of the
objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novoreviewby
the district court and to appeal the district court’s order.
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Dated this 13th day of March 2003.

David M. Cohen
Untied States Magistrate Judge
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Defendant
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ADMINISTRATION OFFICE OF THE U.S. ATTORNEY
COMMISSIONER P.O. BOX 9718

PORTLAND, ME 04104-5018
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REGINA BROOKS
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