UNITED STATESDISTRICT COURT

DISTRICT OF MAINE
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Respondent

RECOMMENDED DECISION ON RESPONDENT'SMOTION TO DISMISS

The respondent, warden of the Maine State Prison, movesto dismissthis action brought under
28 U.S.C. § 2254 for awrit of habeas corpus as barred by the applicable statute of limitations. |
recommend that the court grant the motion.

On February 25, 1998 the petitioner was convicted after ajury trial on charges of murder and
robbery. Docket Sheets, Sate v. Brad A. Chesnel, et al., Maine Superior Court (Androscoggin
County), Docket No. CR-97-278 (copy filed with Motion to Dismiss Petition for Writ of Habeas
Corpus, etc. (“Motion”) (Docket No. 5)) at 9 [reverse]. Hismotion for anew trial was denied on
April 7, 1998. Id. a 12. He was sentenced to a term of imprisonment for life on the murder
conviction and a concurrent term of 40 years on the robbery conviction. Id. Hewasdenied leaveto
appeal from this sentence. |d. at 13 [reverse]. Hisappea from the convictions was denied by the
Law Court. Statev. Chesnel, 734 A.2d 1131, 1141 (Me. 1999). Hisensuing petition for certiorari

was denied by the Supreme Court on January 18, 2000. Chesnel v. Maine, 528 U.S. 1126 (2000).



On May 19, 2000 the petitioner filed a petition for post-conviction review in the Maine
Superior Court (Androscoggin County). Docket Sheets, Brad Chesnel v. Sate of Maine, Maine
Superior Court (Androscoggin County), Docket No. AUBSC-CR-2000-234 (copy attached to Motion)
a 1. A testimonial hearing was held on October 23, 2001. Id. at 4. The petition was denied on
October 25, 2001 and the denia entered on the docket on October 30, 3001. 1d. No appea wastaken
from this disposition.

The petitioner filed the instant action in this court on October 25, 2002. Docket.

Therespondent invokes 28 U.S.C. § 2244(d)(1)(A) asthe basisfor dismissal of this petition.
That statute provides, in relevant part:

(1) A 1-year period of limitation shall apply to an application for awrit
of habeas corpus by a person in custody pursuant to the judgment of a State
court. The limitation period shall run from the latest of —

(A) the date on which the judgment became find by the

conclusion of direct review or the expiration of the timefor seeking such
reviewl[.]

* % %

(2) The time during which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent judgment
or claim is pending shall not be counted toward any period of limitation
under this subsection.
28 U.S.C. § 2244(d)(1) & (2). Here, the respondent contends that the one-year period had expired
well before the instant petition wasfiled. Motion at 4-5. Thejudgment of conviction becamefina by
the conclusion of review when the Supreme Court denied the petitioner’s application for a writ of
certiorari on January 18, 2000. Bond v. Moore, 309 F.3d 770, 773-74 (11th Cir. 2002). Thefiling of
his petition for state post-conviction review on May 19, 2000 tolled the running of the limitations
period until November 20, 2001, the expiration of the 21-day period during which the petitioner could
have sought a certificate of probable causeto appeal from the Superior Court’ sdenia of that petition.

Maine Rules of Appellate Procedure 2(b)(2)(A) & 19(a) & (b). Thelimitation period began to run



againonthat day. By therespondent’ s calculation, 122 of the 365 days had elapsed when the petition
was filed, so the period expired 243 days after November 20, 2001, well before October 25, 2002
when the instant action wasfiled. Motion at 5.

The petitioner arguesin response that the one-year limitation period begins to run anew under
section 2244(d)(2) when the disposition of the state post-conviction proceeding becomesfinal and that
any other interpretation of the statute “would be nonsensical.” Responseto Motion to Dismiss Petition
(“Response”) (Docket No. 6) at 1. Unfortunately for the petitioner, the interpretation advanced by the
respondent istheinterpretation adopted by the First Circuit, which isbinding on this court. Gaskinsv.
Duval, 183 F.3d 8, 9-10 (1st Cir. 1999). Seealso Smithv. McGinnis, 208 F.3d 13, 17 (2d Cir. 2000)
(section 2244(d)(2) excludestime during which state relief application is pending but does not reset
date from which one-year period begins to run; this interpretation is “uniformly followed in other
circuits’). By any reasonable calculation, the one-year period had expired in thiscase well beforethe
petitioner filed the instant action.

The petitioner also states, in conclusory fashion, that “the one-year limitation contained in
U.S.C. 28 Section 2244(d)(1)(A) [sic] is not jurisdictional and therefore amenable to equitable
tolling.” Response at 2. Asan abstract proposition, that may well be true. Cf. Donovan v. Maine,
276 F.3d 87, 92-93 (1st Cir. 2002). However, in the absence of any suggestion, let alone devel oped
argument, about the basis on which the petitioner might be entitled to equitable tolling of the period,
this court will not consider the possibility.

For the foregoing reasons, | recommend that the motion to dismiss be GRANTED.

NOTICE



A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novorevievby
the district court and to appeal the district court’s order.

Dated this 16th day of December, 2002.

David M. Cohen
United States Magistrate Judge
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