UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

UNITED STATES OF AMERICA,
v Criminal No. 02-85-P-H

LAWRENCE E. MALDONADO,

N N N N N N N

Defendant

RECOMMENDED DECISION ON MOTIONS TO SUPPRESS

Lawrence E. Madonado, charged with possession with intent to distribute 50 kilograms or
more of marijuana, a Schedule | controlled substance, in violation of 21 U.S.C. 8§ 841(a)(1), Indictment
(Docket No. 5), seeksto suppress statements made to Maine State Trooper Robert Nicholson August
8, 2002 and the fruits of allegedly illegal searches of the cab and trailer of the moving van he was
driving that day when it was stopped on the Maine Turnpikein Wells, Maine, Motion to Suppress, etc.
(“ Statement Motion”) (Docket No. 8) at 1; Motion to Suppress (* Physical Evidence Motion”) (Docket
No.9) at 1.1

An evidentiary hearing was held before me on October 29, 2002 at which the defendant
appeared and was represented by counsel. The government called two witnesses and introduced 14

exhibits, which were admitted without objection. | heard oral argument after both parties rested.

! At the hearing held on these mations, counsdl for the defendant darified the written motions, indicating that the Statement Motion
appliesto statements made by the defendant to Trooper Nichols and not to statements made to Trooper Robert Flint before Trooper
Nicholsarrived on the scene and that the Physica Evidence Motion gppliestoitemsfoundin the cab and trailer of themoving van that
the defendant was driving immediately before the traffic stop that gave rise to the pending charge againgt the defendant.



Based on the evidence adduced at the hearing, | recommend that the following findings of fact be
adopted and that both motions to suppress be denied.
I. Proposed Findings of Fact

While on patrol on the northbound side of the Maine Turnpike in Wells, Maine at
approximately 3 p.m. on August 8, 2002, Maine State Trooper Robert Flint, Jr. noticed an orange
Allied Van Linestruck approaching in the passing lane. Hevisualy estimated the speed of thetruck at
65 miles per hour. Flint was parked at the side of the road in a construction zone in which the posted
speed limit was 50 miles per hour. Hisradar, which was operating properly, initially recorded the
speed of the truck at 66 miles per hour, owing to 63 miles per hour when it passed Flint’ s cruiser.
Flint activated the lights on his cruiser and pulled the truck over for the speeding violation. Thetruck
stopped in a closed area of new pavement to the right of the northbound lane.

Flint shut off his blue lights and walked up to the cab of the truck to tak to the driver. He
noticed that the driver was not wearing a seat belt, aviolation of federal and Mainelaw. Thedriver
wasthe defendant. Flint asked the defendant to open the door to the cab, determined that therewas no
one else in the vehicle with the defendant and asked him for his driver’s license and the medical
certificate required for all commercia interstate drivers and the truck’ s registration. The defendant
produced amedical certificate, aNew Mexico driver’ slicense and a Texasregistration for thetruck.
Whilelooking for these documents, the defendant said that he had not been paying attention and that he
was heading to Portland, Mainewith household goodsfrom Alabama. The defendant was not wearing
glasses. Flint noticed that the license and the medical certificate required the defendant to wear
corrective lenses. He asked the defendant if he was wearing contact lenses. The defendant said that

he was not and that he had | eft his broken glassesin amotel in Connecticut. He also told Flint during



this conversation that he had been driving for five years and had been working for the company whose
name was on the truck for only a short time.

Flint knew that atrip from Alabamato Maine would involve over 100 milesand that the driver
would therefore be required to keep alog book, so he asked to see the defendant’s log book. The
defendant produced the log book (Government Exhibit 1) and said that it was behind, which FHint
understood to mean that it was not current to the last change of duty status. The last entry in the log,
marked by Flint with acircleand hisinitials, wasfor 11 am. on August 7, 2002, so Flint knew that the
defendant was in violation of federa regulations that require a commercial truck driver to keep a
current log of histime on and off the road during atrip of more than 100 miles. Thisviolationisan
arrestable misdemeanor under state and federal law. After marking the entry for August 7, Flint
returned the log book to the defendant and asked him to bring it up to date. The defendant did so,
showing off-duty and deep time on the New Jersey Turnpike from 6:30 p.m. on August 7 to 6:30 am.
on August 8 followed by uninterrupted driving time from 7 am. on August 8 until the truck was
stopped by Flint. Theportion of thelog completed before Flint’ s stop shows sleep timefrommidnight
to 8 am. on August 7 in Ashville, North Carolina, with uninterrupted driving time thereafter until the
6:30 p.m. stop on the New Jersey Turnpike.

Hlint told the defendant to stay in the truck. He compared the truck’s license plates to the
registration form and went back to his cruiser, where he requested by radio acheck on the defendant’s
license and called for the truck weight trooper on duty, whom he knew would most likely be Trooper
Robert Nichols. Certain Maine state troopers specialize in enforcing commercial trucking
regulations.? Nichols is one of these troopers and carried the proper forms to be filled out for the

defendant’s violations. Flint was informed by radio that the defendant’s license was under

2 The Maine Motor Carrier Safety Rules incorporate the federal commercia trucking regulations. Government Exh. 14.
(continued on next page)



suspension. Driving a commercial vehicle with a suspended license is also an arrestable offense
under state and federal law. As aresult of this information, Flint seized the defendant’s driver's
license. At thispoint, Flint knew that the truck would have to be towed because the defendant could
not be allowed to drive it further with a suspended license and no other driver was available. He
checked with Nichols by radio and Nicholstold him to call atow truck, which hedid. Nichols, who
came from Portsmouth, New Hampshire, in his truck in response to the call, arrived at the scene at
approximately 4:17 p.m. During thetime between Flint’scall for him and Nichols' arrival, Flint did
not speak to the defendant. Flint knew that he would be turning the case over to Nichols and did not
arrest the defendant, nor did he decide to do so.

Nichols is assigned to commercial vehicle enforcement with Troop K of the Maine State
Police. Heistrained to enforce state and federal commercia trucking regulations and is an agent of
the federal motor safety agency as well as a state trooper. The commercia trucking industry is
heaving regulated and drivers and owners of commercial trucking businesses know that such agents
have the power to make random stops and inspections of commercia trucks. Nichols conducts
warrantlessingpections of commercia trucks to determine that their |oads are properly secured, that
safety equipment is operating correctly and that hazardous materias are properly marked, among other
duties. He aso monitors driver compliance with regulatory requirements, which can only be
successfully accomplished through random stops.

After Nicholsarrived and Flint had informed him about what he knew about the defendant and
the truck, the troopers walked over to thetruck. The defendant told Nicholsthat histrip originated in
Mesa. Nichols asked the defendant for the truck’ s operating authority, adocument giving the trucking

company authority to operatein Maine; the defendant did not haveit. Nicholsasked the defendant for




hisfuel and toll receipts. In hisexperience, commercial truck drivers have “apile” of such receipts
accumulated during a trip. The defendant had no fuel receipts and only three toll receipts, from

Massachusetts, New Hampshire and Maine. For a trip from Dallas, Texas through Knoxville,

Tennessee, through North Carolina and New Jersey into Maine, as recorded in the defendant’ s log
book, Nichols would expect to see toll receipts at least from New Jersey and New York. It might
have been possible for the truck to get through those states without paying atoll, but it would have
required a very indirect route of travel.

Nichols also asked the defendant for his shipping papers. In hisexperience, commercia trucks
moving household goods carry papersthat show essentialy an inventory of thegoodsintheload. The
defendant had no such papers with him but said that he had left them in his motel room “right herein
Connecticut.” When discussing the location of these papers, the defendant appeared nervousand to be
searching for an answer to Nichols question. He did not know in what city in Connecticut the motel
waslocated. He said that afriend had the key to the motel room. Hetold Nicholsthat hewasgoing to
Portland where he might pick up more cargo. Nicholsfound it unusud that the defendant did not have
fuel receipts, operating authority documentation or abill of lading; that he had so few toll receipts; and
that the defendant was planning to possibly add to hisload in Portland. It was aso unusual for a
moving van to have asingle driver; most have two or moreindividuals on atrip, to help with loading
and unloading.

Nicholsthen told the defendant to step out of thetruck cab. He searched the truck cab because
the truck was going to be towed; he was looking for contraband and valuables. He found no luggage
and no clothing. In the eeper portion of the cab he found a machete under the mattress. While
Nicholswas searching the cab, Flint explained to the defendant the summonses that he had prepared;

the defendant signed them. Flint then received, at approximately 4:31 p.m., acall from the state police



barracks directing him to look for anorthbound vehiclein which the occupants had been seen drinking
beer. Flint went to his cruiser and was beginning to drive away w hen Nicholswaved to himto return.

Nicholsthen showed Flint the truck’ sregistration (Government Exh. 13) and the two troopers agreed
that the expiration date appeared to have been atered on that document. Flint suggested that the K-9
drug search unit be called and Nichols agreed. Flint knew that Trooper Teachout and hisdog werein
the area and called the barracks around 4:35 p.m. to have them come to the scene. Flint suggested
calling Teachout because the truck was coming from an area known for traffic in drugs and illegal
aliens, the truck and driver had a high number of violations and the defendant didn’t appear to be a
professional truck driver under the circumstances. The vehicle about which Flint had been called then
went by and he pursued it in his cruiser, making a stop and processing that violation for about 45
minutes, after which he returned to the defendant’ s truck.

In the meantime, Nichols called the barracks and asked to have the truck’ slicense plate run; he
wasinformed that the truck’ sregistration was expired and invalid. Nicholshad agreed that Teachout
should be called due to the totality of the circumstances. In addition, the defendant had said to him
four or fivetimes*“They load it, | just driveit,” which seemed unusual to him because the driver of a
moving van usually participatesin loading the van and drivers generally know what isin their trucks.
At thistime, Nichols intended to issue summonses to the defendant and et him go with the wrecker
driver. At some point, the defendant wastold that he could |eave with the wrecker w hen thetruck was
towed. Neither trooper ever told the defendant that he was free to leave or that he was not free to
leave.

When Nicholsfinished his paperwork hetold the defendant that a K -9 unit had been called and
asked him if there was anything in the truck that the dog might find. The defendant said that therewas

not. Nichols asked the defendant to unlock thetrailer so that it would be ready when the dog arrived



“and we can all get out of here” The defendant opened the storage compartments in the truck that
were not locked and asked Nicholsif Nichols had the keys to the padlocked compartments. Nichols
did not havethose keys. The defendant retrieved keysfrom the cab, with which he was unable to open
the padlocks. Hethen found another key which also would not open the padlocks. The defendant then
asked Nichols if he had any bolt cutters, and the wrecker driver, who had arrived in the interim,
offered his bolt cutters to the defendant.

By this time Teachout had arrived and was standing with Nichols and the defendant. The
defendant offered the bolt cuttersto Teachout; Nicholstold the defendant to cut hisown locks himsdlf.
The defendant then cut a padlock, which Nichols removed from the latch. Ashe had been trained to
do, Nichols directed the defendant to open the doors to the main area of the trailer. The defendant
opened the doors. Immediately inside the doors Nichols saw awhite couch upside down and boxes
that had fallen over into apile. Heaso saw afew “junk” appliances. At thispoint Nichols suspected
that drugs were being transported in the truck and that the boxes and furniture were a*“ cover load,”
because it was a very low-value cargo. He had no doubt that these things were not being hauled to
Portland from Mesa because they were of value to someone. Teachout put his dog into the trailer
toward therear, so Nicholswent toward the front. Nichols needed to movethe pile of boxesto get to
the front of the trailer, where he saw boxes piled up next to a stepladder. He picked up one of the
fallen boxes and found it empty. All of the boxes in the pile were sealed, marked with room
destinations and the name “Baily” and empty. A black magic marker was on the floor of the trailer
near the boxes. Government Exhibits 7-9 are photographs of the interior of the trailer.

Near thefront of thetrailer, Nicholskicked abox on thefloor, expecting it to be empty aswell,
but it did not move. He flipped open the top of the box and saw two bales of what he believed to be

drugs. He lifted up one bale to show to Teachout and then replaced it in the box. Teachout sent the



dog to the box and it immediately started barking and nipping at the bale. Teachout indicated that this
was a positive response for the presence of drugs. Nichols then became concerned about the
defendant, who was standing in the door of the trailer and watching. He handcuffed the defendant,
who said, “What' sthisall about?’” He set the defendant down on the edge of the pavement. Four or
five boxeson thefloor of thetrailer had similar contents. Government Exhibits 10-12 are photographs
of these boxes. Nichols then called the barracks to notify the state and federal drug enforcement
agencies, agents of which eventually arrived at the scene.

When Hint returned from stopping and processing the second vehicle, he saw thetruck withthe
tow truck at itsfront and the defendant sitting on the pavement in handcuffs. Nicholsand Teachout told
him that aquantity of drugs had been found inside the truck and that the drug enforcement agencies had
been called. Flint looked inside the trailer and took photographs of the exterior of the truck.
Government Exhs. 25. The truck was towed to the Maine Turnpike Authority facility in South
Portland. Officersthen applied for asearch warrant for the truck out of an abundance of caution. No
more drugs were found in the truck. The stacked boxes were aso empty, except for a few that
contained clothes, papers and household items that looked like they had come out of alandfill. Flint
transported the defendant to jail, wherein response to Flint’s questions as he filled out a fingerprint

card the defendant said that he was unemployed.

[1. Proposed Conclusions of Law



A. Statements

The defendant contends that any statementshe made to Nichols® should be suppressed because
Nicholsdid not inform him of hisrightsunder Miranda v. Arizona, 384 U.S. 436 (1966), eventhough
he had probabl e cause to arrest the defendant from the moment hefirst spoke to him; the defendant had
been ordered to stay at the scene and told what to do; and his driver’s license had been seized.

Miranda warnings must be given before a suspect is subjected to custodia interrogation.
United Statesv. Trueber, 238 F.3d 79, 91 (1st Cir. 2001). The question presented hereiswhether the
defendant wasin custody when he was questioned by Nichols. Routinetraffic stopsare not custodial
for purposes of Miranda. Berkemer v. McCarty, 468 U.S. 420, 440 (1984). In order to evaluate the
reasonableness of an investigatory traffic stop, a court must first determine whether the officers
actions were justified at their inception and if so whether the actions undertaken by the officers
following the stop “were reasonably responsive to the circumstances justifying the stop in thefirst
place as augmented by the information gleaned by the officer[s] during the stop.” United States v.
Owens, 167 F.3d 739, 748 (1st Cir. 1999) (citation omitted). Here, the defendant does not challenge
the justification for the initial stop of histruck.

With respect to the second consideration, the fact that the officers were entitled to arrest the
defendant at any time before they did isnot relevant, Trueber, 238 F.3d at 92, making the defendant’ s
first argument — that Nichols had probable cause to arrest him before he asked any questions —
unavailing. Similarly, theofficers' subjective intent has no bearing on whether or when their conduct
may have transformed an investigatory stopinto adefacto arrest. Id. Thisisparticularly truewhere,
as here, the officers never told the defendant that they intended to arrest him. Stansbury v. California,

511 U.S. 318, 323 (1994). Thetarget of aninvestigatory traffic stop must be advised of hisMiranda

® Thereis no evidence in the hearing record that the defendant was ever given his Miranda rights.



rightsif and when he is subjected to restraints comparable to those associated with aformal arrest.
Berkemer, 468 U.S. a 440. In assessing whether there was a sufficient restraint on freedom of
movement, acourt must consider all of the circumstances surrounding theinterrogation. Trueber, 238
F.3d at 93. The only relevant inquiry is *how a reasonable man in the suspect’ s shoes would have
understood his situation,” Stansbury, 511 U.S. at 324, an objective test.

Relevant factors include whether the suspect was questioned in familiar or at least neutral
surroundings, the number of law enforcement officers present at the scene, the degree of physical
restraint placed upon the suspect and the duration and character of the interrogation. Trueber, 238
F.3d at 93. Here, the defendant arguesthat hewas questioned in unfamiliar surroundings, at the Side of
the Maine Turnpike, but he was questioned by Nichols while sitting in the cab of his truck, a
presumptively familiar place and a place in which he was present by choice. The surroundings cannot
be described as anything lessthan neutral. United Statesv. Jones, 187 F.3d 210, 218 (1st Cir. 1999)
(public highway is neutral setting). During al of Nichols' questioning of the defendant, no more than
two law enforcement officers were present. The duration of the actual questioning was brief and its
character neither threatening, unusual in the context of the traffic stop, nor intimidating. It isimportant
to note in this regard that while approximately two hours passed between the initial stop and the
defendant’s arrest, the duration of the questioning, which the testimony establishes took place
primarily shortly after Nichols arrived on the scene and again briefly just before the arrival of
Teachout and his dog, wasitself quite short. The defendant was at times directed to stay in the cab of
his truck, but the officers testified that this was primarily a safety concern, as pedestrians are not
allowed on the Maine Turnpike. See United States v. Streifel, 781 F.2d 953, 959 (1st Cir. 1986)
(telling suspect he could not leave until another officer returned does not elevate traffic stop into

custodial situation for purposesof Miranda). Hewasdirected to get out of the cab at times, but these
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directionswere also reasonable in light of the circumstances of the officers' investigation. SeeJones
187 F.3d at 218 (asking suspect to step out of car after traffic stop does not constitute physica

restraint); Streifel, 781 F.2d at 959 (request to step out of car after traffic stop is minor intrusion on
suspect outweighed by government’s interest in officer’s safety). Significantly, the defendant was
never told that he could not |eave the scene and indeed wastol d that, as an acceptable means of getting
off the turnpike without becoming a pedestrian, he was going with the wrecker driver when the truck
wastowed. Thefact that the defendant’ s driver’ s license was seized has no bearing on the question
whether areasonable person in his position would have understood that he was not freeto leave. The
license was suspended, as the defendant must be presumed to have known, and he could not legally
drive. See29-A M.R.SA. § 2415. Nichols certainly was not required to restore the suspended license
to the defendant before questioning him in order to avoid placing the defendant in de facto custody.
The defendant’s ability to leave the scene was limited by his own choice to drive alone on a
restricted-access highway with a suspended license, not by any action of Flint or Nichols prior to his
arrest.

Contrary to the defendant’ s argument, police officersare not required to inform a suspect that
he is free to leave in order to render any subsequent questioning non-custodial. United States v.
Robinette, 519 U.S. 33, 39-40 (1996).

Finally, while the two hours spent at the roadside was alengthy period of time and somewhat
beyond those found acceptablein reported case law dealing with traffic stops, thereisno suggestionin
the evidence before the court that the officers acted other than with diligence in pursuing the
investigation prompted by the numerous violations apparent shortly after Flint had stopped the truck.
The summoning of Nicholsand later of Teachout was reasonable given the information known to Flint

and Nichols. Neither officer could have escorted the defendant safely off the turnpike while waiting
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for the other officersto arrive without leaving the truck unattended for some period of time. Under the
circumstances, this passage of time, standing alone, did not mean that the defendant was in de facto
custody, particularly when most of his statements were made to Nichols well before the end of this
period. See United Sates v. Sharpe, 470 U.S. 675, 685 (1985) (whileit is clear that brevity of
invasion of suspect’ s Fourth Amendment interestsisimportant factor, Supreme Court has emphasized
need to consider law enforcement purposesto be served by stop aswell astime reasonably needed to
effectuate those purposes).

The motion to suppress the defendant’ s statements to Trooper Nichols should be denied.

B. The Physical Evidence

The defendant seeksthe suppression of al physical evidencefound inthetruck cab and trailer.
At the hearing, his counsel first argued that neither search was consensual, but the government does
not makethat argument. It contendsthat the searcheswerelawful under New York v. Burger,482U.S.
691 (1987), because the trucking industry is pervasively regulated and random, warrantless searches
arejustified in the circumstances presented here and, in the alternative, that probable cause existed for
each search making a warrant unnecessary under the vehicle exception to the usual requirement of a

warrant. It isnot necessary to reach the government’ s aternative argument.

In Burger, the Supreme Court upheld the warrantless search of an automobile junkyard
conducted pursuant to astatute authorizing such a search and regj ected a constitutional challengeto the
statute based on the argument that the ultimate purpose of the statute is the same as that of the pena
laws, so that theinspection may disclose violations not only of the regulatory statute but also of oneor
more pena statutes. 482 U.S. at 693, 716-18. The Court held that the operator of aclosely regul ated
business has a reduced expectation of privacy that dlows reasonable warrantless searches. Id. at

707-08. It articulated three criteria necessary to make warrantless searches pursuant to business
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regulation statutes reasonable: (i) the state must have asubstantia interest in regulating the business,
(i) regulation of the business must reasonably servethe state’ s substantial interest (i.e., warrantless
administrative inspections must be necessary to further the regulatory scheme) and (iii) the statutory
scheme mugt provide aconstitutionally adequate substitute for awarrant by informing the operator of
the business that random inspections will be made. 1d. at 708-11.

This analysis has been applied to the commercia trucking industry. E.g., United Satesv.
Fort, 248 F.3d 475, 478-80 (5th Cir. 2001) and cases cited therein (from the 6th, 9th and 10th
Circuits); seealso Lievesley v. Commissioner of Internal Revenue, 985 F. Supp. 206, 210 (D. Mass.
1997). Under 29-A M.R.S.A. § 555(2), the Maine State Police “may adopt rules to incorporate by
reference regulationsin 49 Code of Federal Regulations, Parts 40, 382, 390, 391, 392, 393, 395 and
396..." ItisaClassE crimeto violate any rule so adopted. 29-A M.R.S.A. 8558(1). Part 390 of
Title 49 of the Code of Federal Regulations containsthe federal motor carrier safety regulations. Part
395 governs hours of service for drivers; section 395.8 requires drivers to keep a current record of
duty status (the log book). Part 396 governsinspection of motor carriers. Every motor carrier and its
driversarerequired to “ be conversant with” therulesof part 396. 49 C.F.R. 8396.1. Every special
agent, like Nichols, is authorized to enter and perform inspections of a motor carrier’s vehiclesin
operation. 49 C.F.R. 8 396.9(a). The Maine State Police have adopted these regulations pursuant to
their statutory authority. Government Exh. 14.

The Fifth Circuit concluded in Fort that the three criteria established in Burger were met by
the Texascommercial vehicleregulatory statutes. 248 F.3d at 479-83. The Texascode provided that
an officer could enter a motor vehicle subject to the statute while it was on the highway in order to
inspect it. 1d. at 478-79. Whiletheissuein that case was whether the statute allowed an officer to

stop the vehiclewithout probable cause, an issue not present in theinstant case, the court’ sanalysisis
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nonethel ess applicable to the Maine regul ations and the search which occurred inthiscase. Likethe
state of Texas, id. at 480, the state of Maine has a substantial interest in travel er safety and in reducing
taxpayer costs that stem from persona injuries and property damage caused by commercial motor
carriers. Warrantlessinspects are necessary to further the regul atory scheme because violations of the
regulations may not be apparent to officerson patrol. 1d. at 481. Finally, thefederal regulations, and
through their incorporation, the state regulations, provide adequate notice to commercial carriersthat
their vehicles may be searched and seized on the highways. Id. at 482.

Counsel for the defendant argued at the hearing that the second prong of the Burger testis not
met in this case because it wasthe officers intent to search for drugs and that the search wastherefore
not in furtherance of the statutory sfety scheme.* However, the question under that prong is not
whether the subjective intent of the officers conducting the particular search in question wasto further
the statutory scheme but rather whether warrantless searches in genera further that scheme. An
unexceptionabl e search under Burger cannot become unconstitutional whenever the searching officer
suspects that drugs might be in the commercia vehicle being searched. Contrary to counsd’s
argument at the hearing, the decisionin Whren v. United States, 517 U.S. 806 (1996), does not suggest
otherwise. In that case, the Supreme Court reiterated its previous holding that an otherwise valid
warrantless investigatory stop or search is not rendered invalid by the actual motivations of the

officersinvolved. 517 U.S. at 812-13.

4 Evenif thiswere acorrect formul ation of thelegd standard, thereis no evidence that Nichols had any intent to search for drugswhen
he searched the cab of thetruck. Nicholstedtified that the search of the cab was“incident to thetow.” With respect to this aspect of
the search, the defendant has also asserted a privacy interest in the cab because he kept his persond effectsinit and dept init; he
characterizesthe cab ashis“homeaway fromhome.” Physicd EvidenceMationat 4. Thisargument isincons stent with the testimony
of thetroopersthat the defendant told them he had | eft hisbroken glasses and much of the documentation for histripin hismote room
in Connecticut and the fact that no clothing or luggage was found in the cab. The case law cited by the defendant in support of this
argument is ingpposite in any event; none of it arises from circumstances involving a commercid truck . Case law involving private
persond travel in an automobile or atrain are not and ogousto driving acommercia vehiclein aheavily regulated industry. That case
law cannot override Burger with respect to the cab area of commercia trucks.
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Because Nichols had clear authority to conduct awarrantless search of thetrailer, thefruits of
that search need not be suppressed. The defendant’ s motion should be denied.
I11. Conclusion
For the foregoing reasons, | recommend that the defendant’ s motions to suppress evidence be
DENIED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument before the district judge, if any is sought, within ten (10) days
after being served with a copy thereof. A responsive memorandum and any request for oral
argument before the district judge shall be filed within ten (10) days after the filing of the
objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 1st day of November, 2002.

David M. Cohen
United States Magistrate Judge
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