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RECOMMENDED DECISION ON DEFENDANT'SMOTION FOR
SUMMARY JUDGMENT
The defendant, Power Maintenance International, Inc., moves for summary judgment on all
counts of the complaint. Defendant’s Motion for Summary Judgment, etc. (“Motion”) (Docket No. 7)
a 1. Inresponse, the plaintiff has*withdrawn” so much of Count 111 as aleges unpaid reimbursement
of expenses and sales commissions and Count V. Plaintiff's Memorandum in Opposition to
Defendant’s Motion for Summary Judgment (“Opposition”) (Docket No. 14) at 5, 6. Summary
judgment accordingly should be entered in favor of the defendant on those claims. | recommend that
the court grant the motion with respect to the remaining claims.
|. Summary Judgment Standard
Summary judgment is appropriate only if the record shows* that there isno genuineissueasto any
materia fact and that the moving party is entitled to ajudgment as a matter of law.” Fed. R. Civ. P.
56(c). “Inthisregard, ‘material’ meansthat a contested fact hasthe potential to change the outcome of

the suit under the governing law if the dispute over it isresolved favorably to the nonmovant. By like



token, ‘genuine’ meansthat ‘ the evidence about the fact is such that areasonable jury could resolve
the point in favor of thenonmoving party.’” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir.
2001) (quoting McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)). The party
moving for summary judgment must demonstrate an absence of evidence to support the nonmoving
party’ scase. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether this burden
ismet, the court must view the record in the light most favorabl e to the nonmoving party and give that
party the benefit of all reasonableinferencesinitsfavor. Nicolov. Philip Morris, Inc., 201 F.3d 29,
33 (1st Cir. 2000). Once the moving party has made a preliminary showing that no genuine issue of
materia fact exists, the nonmovant must “produce specific facts, in suitable evidentiary form, to
establish the presence of atrialworthy issue.” Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d
1, 2 (1st Cir. 1999) (citation and internal punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any
essential factual element of its claim on which the nonmovant would bear the burden of proof at trial,
itsfaillureto comeforward with sufficient evidence to generate atria worthy issue warrants summary
judgment to the moving party.” In re Spigel, 260 F.3d 27, 31 (1st Cir. 2001) (citation and internal
punctuation omitted).
Il. Factual Background

The summary judgment record containsthe following undisputed materia facts, appropriately
supported inthe parties’ statements of material facts submitted pursuant to this court’ sLocal Rule 56.

The defendant is in the business of the sale and maintenance of power supply products.
Defendant’s Statement of Undisputed Material Facts (“Defendant’'s SMF’) (Docket No. 8) 1 1,
Plaintiff’sOpposing Statement of Material Facts (“ Plaintiff’ sResponsive SMF”) (Docket No. 15) 1 1.
The defendant employsfield service engineerswho are on call seven days per week and 24 hours per

day to provide maintenance and service to its customers throughout the United States. Id. It markets



itself to customers as an emergency service company and strivesto respond immediately to emergency
service situations. 1d. 2. When the defendant enters into contracts with customers, it agrees to
provide service within a certain range of response time, based on the location and availability of its
field service engineers. Id.

The defendant has 62 customersin Massachusetts, Rhode |sland, Connecticut and Vermont to
whom it promises varying response times for service, beginning at two hours. 1d. 3. It has one
customer in New Hampshire and four customersin Maine. 1d. For itsMaine customers, the defendant
promises response times ranging between four and twelve hours. 1d.

Tony Santangelo was, throughout the term of the plaintiff’s employment, the defendant’s
regional service manager for the northeast/New England region. 1d. 4. In or about October 1999, he
viewed the plaintiff’ sresume on the internet, contacted him by telephone and met with himin Boston,
Massachusettsto interview him for the position of field service manager for the New England region.
Id. 115. Theplaintiff listed hisresidence as Dracut, Massachusetts. 1d. 6. Duringtheinterview, the
plaintiff told Santangelo that he spent some weekends at a vacation home in Saco, Maine. 1d. 7.
Santangel o told the plaintiff that, if hewas hired, hewould be on call 24 hoursaday and seven daysa
week, other than vacation, sick or “off-pager” time. 1d.

On or about October 27, 1999 James Fields, vice-president of customer service and support
for the defendant, made a written offer of employment to the plaintiff. Id. 9. Under the heading
“Employment Location,” Fields offer letter read: “Boston, M A will be the hub of service activity,
plusany travel asmay be required to perform your duties.” 1d. §10. Under the heading “ Availability
for Work,” the offer letter stated:

Understand that the work performed by PMI can and does occur at al times
(24 hoursaday, seven daysaweek). Asan emergency service company for

the “Critical Power” industry, PMI strives to respond immediately to
emergency service situation[s].



Id. After confirming afew termsfor hisemployment with Santangelo, the plaintiff accepted the offer
in writing, attaching an addendum. Id. 12. By the terms of the offer, the plaintiff’s pay was set at
$17.31 per hour and he was entitled to two weeks of vacation per year. Id. 113.
The plaintiff worked for the defendant from January 1, 2000 until his termination on July 2,
2001. Id. T 15. He received a copy of the defendant’s Policies and Procedures Manual (“the
Manua™) after he accepted the employment offer and before he started to work for the defendant. 1d.
17 & Defendant’ sReply Statement of Undisputed Material Facts (* Defendant’ sReply SMF”) (Docket
No. 17) §17. Dueto an ontthe-job injury, the plaintiff was out of work on aworkers' compensation
leave from February 14, 2001 to May 29, 2001. Defendant’s SMF 16; Plaintiff’ sResponsive SMF
16. While on leave, the plaintiff sold his house in Dracut, Massachusetts and as of April 1, 2001 he
changed his residence to his homein Saco, Maine. 1d.
Policy No. 411 in the Manual states as follows:
Vacation must be taken in the year it is earned. The company does not
provide vacation pay unless vacation timeis actually taken astime off from
work, or upon separation. Use it or lose. However, if business dictates,
vacation may be carried over for 90-days with the written approval of the
President of the Company.
Id. 1 21. The plaintiff did not take his two weeks of vacation in 2000, nor did he seek or obtain
written permission from the president of the defendant to carry his 2000 vacation time over into 2001.
Id. 1 22. Hisrequest to take vacation at one specific timein 2000 wasdenied. Plaintiff’sResponsive
SMF ] 22; Defendant’s Reply SMF 1 22. The Manua also provides as follows:
If employment is terminated, employees will receive vacation pay for any
unused vacation earned at the time of termination . . . If a[n] employeeis
terminated due to “ Gross Misconduct” vacation will be forfeited. “Gross
Misconduct” is defined as. insubordination, theft or destruction of company

property, fighting on company property, carrying of illegal firearms, etc. . .

Defendant’ s SMF 9] 23; Plaintiff’s Responsive SMF | 23.



Policy No. 311 in the Manual described the defendant’ sstandard workweek and workdays as
well as its overtime policy as it applied to non-exempt field employees including the plaintiff. 1d.
1 24. Monday through Friday, the “standard workday” for afield employee was an eight hour day,
8:00 am. to 5:00 p.m., with one hour for lunch. 1d. §25. The plaintiff was guaranteed to be paid for a
40-hour workweek even if he was never called to acustomer site. 1d. If he had to work on a Saturday
or Sunday, the plaintiff waspaid 1.5 times hishourly ratefor any timeworked. 1d. §26. If heworked
more than 40 hoursin a seven day workweek, the plaintiff was paid 1.5 times his hourly rate for all
hours over 40. Id. Under certain circumstances the plaintiff would also be entitled to “overtime” at
his hourly rate even if he did not work over 40 hours. |d.

The plaintiff was required to record his time on a form called a labor distribution report
(“LDR”). 1d. 27. Thisform wasthen submitted for processing and payment. 1d. Whilethe plaintiff
would be paid hisregular 40-hour salary every two weeks regardless of when he submitted hisLDRS,
any extramoney owed and reflected on the LDRs was only paid after the forms were submitted and
processed. Id. Processing of LDRs typically took two or more weeks from the time they were
submitted to the time of payment. Id. If the plaintiff was not called to acustomer site during an eight-
hour day, his hours were “down time” which was recorded onthe LDR in arow so identified. Id. |
28. If he was called to a customer site, those hours were deemed hours “worked” and were to be
recorded in the“work-order hours’ row onthe LDR. Id. Only thisrow isrelevant to adetermination
whether the plaintiff “worked” more than 40 hoursin a given week. Id.

OntheLDR form, thereisan “S.T.” column and an“O.T.” column for each weekday aswell
as arow in which the employee indicates whether the hours worked were on-site or in travel. 1d.
129. The*S.T.” column isfor work performed between 8:00 am. and 5:00 p.m. Id. The“O.T.”

columnisfor work performed either before 8:00 am. or after 5:00 p.m. Id. Thefact that an employee



records time in the “O.T.” column does not mean that he is paid “overtime.” 1d. An employee
receivesovertime pay a either hishourly wage or 1.5 times his hourly wage depending on the time of
day worked, the number of hours worked in the standard workday, whether he has worked more than
40 hours that week and whether he worked on a Saturday or Sunday. 1d. § 30.

The plaintiff’ sclaim for unpaid overtimeisbased on LDRsfor the weeks ending June 3, June
10, June 17, June 24 and June 31 [sic], 2001. Id. §32. These LDRsinclude 50 hours of claimed
overtime at the plaintiff’s hourly wage and 54.5 hours at 1.5 times his hourly wage. 1d. 1 33. Inhis
last paycheck on July 6, 2001 the plaintiff was paid for 33 hoursat hishourly wage and 35 hoursat 1.5
times his hourly wage. 1d. On July 10, 2001, after histermination, the plaintiff made a demand for
payment. 1d. 9 35. By letter to the plaintiff’s attorney dated July 17, 2001 the defendant paid the
plaintiff for an additional 19.5 hours at his hourly wage and 14.5 hours at 1.5 times his hourly wage.
Id. The defendant later discovered a calculation error by which five hours of time at the plaintiff’s
hourly wage had been omitted from this payment. Id. 1 36. Triple the amount due for this time
($86.55) was then paid to the plaintiff by the defendant. Id.

On Thursday, June 28, 2001 the plaintiff sent a fax of three LDRS to Santangelo asking for,
inter alia, expedited payment of al overtime claimed. Id. §37. Santangelo referred the plaintiff to
Fields. 1d. 1 38. Fields spoke to the plaintiff by telephone, and the plaintiff was surprised when
Fields told him that Fields felt that the plaintiff should not be paid for some of hisclams. 1d. §41.
Fieldstold the plaintiff that the plaintiff would haveto attend ameeting on Monday, July 2, 2001 at the
company’s headquarters in Texas to discuss his residential move and that travel arrangements had
been made for him. Id. §42. The plaintiff refused to attend the meeting unless Fields first made

payment for all of the plaintiff’s claims for reimbursement and overtime. 1d. 143.* Fieldsinformed

! The plaintiff purports to admit this paragraph of the defendant’ s statement of materia factsin part and deny it in part but does not
(continued on next page)



the plaintiff that he should not refuse to attend the meeting and that his failure to attend the meeting
would be deemed insubordination and result in thistermination. 1d. § 44.

The plaintiff was dispatched to perform work on Saturday, June 30, 2001 at asitein Portland,
Maine. 1d. 145. Theplaintiff did not perform thiswork and did not inform the defendant’ s dispatcher
that he would not be there. 1d.?2 The plaintiff did not attend the July 2, 2001 meeting in Texas. Id.
46. Fieldsthen made the decision to terminate the plaintiff’ semployment based on thisfailure and the
plaintiff’s failure to work on June 30, which Fields deemed to be insubordination. 1d.

[11. Discussion

The plaintiff’s remaining claims assert a claim for overtime pay under the Fair Labor
Standards Act (“FLSA”), 29 U.S.C. 88 207(a) and 216(b) (Count 1); aclaim for discrimination and
retaiatory discharge under the FLSA (Count I1); a claim for overtime pay and vacation pay under
Maine law, specifically 26 M.R.S.A. 88 626, 626-A and 670 (Count I11); and a claim for unlawful
discrimination under Massachusetts law by virtue of denial of the overtime pay and vacation pay,
denial of araise and discharge (Count 1V).

A. Overtime Pay

The defendant first contendsthat it has paid the plaintiff al overtime that was dueand that his
claims based on that form of payment are now moot. Motion at 5. The plaintiff responds that the
defendant’ sdelay and errorsin calculating and paying him for overtime* completely underming[s]” its

argument and that hours worked at home must be counted as hours worked under the FLSA for

specify which alegationsare admitted and which are denied. Plaintiff’sResponsve SMF 1143, Furthermore, the authority cited by the
plaintiff does not refute the factua statementsincluded in this sentence.

2 The plaintiff denies the defendant’s assertion that he did not inform Santangelo that he would not perform this work. Plaintiff's
Responsive SMF 1145, However, the citations given in support of his denid only provide that he informed Fidlds sometime before
June 30, 2001 that he would not go on any customer cals until he received dl of the money that he believed the defendant owed him.
Deposition of Walter E. Gibson (Exh. 5 to Defendant’s SMF) (“Plaintiff’s Dep.”) a 118.

% The plaintiff purportsto deny the factua alegationsin this sentence, but his denial does not address the substance of the assertions.
(continued on next page)



overtime purposes. Opposition at 1. Apparently, the plaintiff takes the position that during some
unidentified hours of those recorded on the LDRs at issue he wasworking a home, making someor al
of the hoursrecorded on those forms as overtime compensable at 1.5 times hishourly wage rather than
merely at the hourly wage. 1d. at 2-3. However, he does not specify how the defendant “drop[ped)]
below FLSA minimums’ with respect to hisclaim. Id. a 3. Nor does he provide any factsto support
hisargument. The parties’ statements of material facts are devoid of any reference to work done by
the plaintiff at home on the datesin question.* From all that appearsin the summary judgment record,
the hours spent at home by the plaintiff during this period were on-call time, for which payment is not
required under the FLSA. See generally Skidmorev. Swift & Co., 323 U.S. 134, 136-37 (1944); 29
C.F.R. 8778.223; Dingesv. Sacred Heart &. Mary’' sHosps., Inc., 164 F.3d 1056, 1057-59 (7th Cir.
1999) (FLSA claim); Bright v. Houston Northwest Med. Ctr. Survivor, Inc., 934 F.2d 671, 676-79
(5th Cir. 1991) (same); Crook v. Russell, 532 A.2d 1351, 1354 (Me. 1987) (clamunder 26 M.R.SA.
8§ 626).

The plaintiff’s first argument is equally unavailing. The only evidence in the summary
judgment record concerning the timeliness of the payment to the plaintiff of his claimed overtime
compensation isthat it usually took the defendant approximately two weeksto processthe LDRs and
pay an employee after the LDRswere submitted. Defendant’sSMF §27. The evidenceshowsthat dl
but $86.55 of the amounts due was in fact paid within that period. Id. 1 32-36. The summary
judgment record can only be read to demonstrate that the plaintiff had received al but a minimal

amount of his claimed entitlement before he filed this action in February 2002. With respect to that

Plaintiff’ sResponsive SMF 146. Becausethe assertions are supported by the citations to the summary judgment record given by the
defendant, they are deemed admitted. Loca Rule 56(€).

* Had the plaintiff properly provided any factual material to support hisargument, the evidence submitted by the defendant withitsreply
memorandum — that none of itsfield service engineers did any office work beyond filling out LDRs and expense reports and thet the
plaintiff was not expected to and could not have performed hours of officework on any day — would becomerdevant. Defendant’s
(continued on next page)



amount, the defendant paid the plaintiff triple the amount due, id. § 36, as required by 26 M.R.S.A.
8 626-A when awage paymentislate. Onceaplaintiff hasreceived therelief sought in hiscomplant,
hisclaim ismoot.> See generally Knight v. Mills, 836 F.2d 659, 669-71 (1st Cir. 1987); Travelers
Indemn. Co. v. Dingwell, 691 F. Supp. 503, 506 (D. Me. 1988).

The defendant is entitled to summary judgment on Count I, which isbased solely on alegedly
unpaid overtime compensation, and so much of Count |11 asis based on the same allegations.

B. Vacation Pay

The plaintiff seeks payment for two weeks of vacation time accrued in 2000 and one week
accrued in 2001 before he was terminated. Opposition at 4-5; Plaintiff’ sDep. at 24. The defendant
takesthe position that any vacation pay for 2000 wasforfeited under the terms of its employee manua
when the plainti ff did not take vacation in 2000 and that any pay due for 2001 was forfeited under the
terms of the manual when he was terminated for insubordination. Motion at 5-7. The plaintiff
responds that the policies set forth in the employee manual “were never part of [the plaintiff’s]
contract with” the defendant; the defendant’ s denia of the plaintiff’s request for a vacation in 2000
raises afactual issue concerning that claim; and a“useit or loseit” vacation policy isunenforceable
under 26 M.R.SAA. § 626. Opposition at 4-5. Vacation pay is mentioned only in Count I11 of the
complaint, which alleges only a state-law violation.

The plaintiff’s third argument is untenable on its face. It was specifically rejected by the
Maine Law Court in Rowell v. Jones & Vining, Inc., 524 A.2d 1208, 1210-11 (Me. 1987). Under
section 626, an employee has no right to a paid vacation except as provided by the terms of his
employment. 1d. If the defendant’ s vacation policy applied to the plaintiff, it was enforceable under

Maine law.

Reply SMF 128 & Reply Affidavit of James L. Fields (Docket No. 18) 11 4-9.



The plaintiff’s first argument also fails. The plaintiff does not identify the document or
documents, or any oral agreement, which he contends is the “contract” of employment to which he
refers. In the absence of such information, the only evidence in the summary judgment record that
could congtitute a “contract” appears to be the offer of employment which the plaintiff signed.
Assuming arguendo that Fields' letter offering the position to the plaintiff constitutes a contract of
employment, the letter does not purport to beintegrated. Letter dated October 27, 1999 to Walter E.
Gibson from James L. Fields, Exh. 1 to Defendant’s SMF. It cannot reasonably be read toexdudeany
terms not explicitly stated; indeed, it statesthat the plaintiff must “[e]nsure [his] compliance with all-
corporate[sic] Policiesand Procedures.” 1d. at 2. The plaintiff himself provided an addendumtothe
letter when he signed it; that addendum provides, in part, that he will be paid “Compensation for
Overtime in accordance with PMI’s overtime policy.” Id. at [4]. No such policy isincluded in the
letter; it is only to be found in the defendant’ s Personnel Policy Manual, see Exh. C to Affidavit of
James L. Fields (“Fields Aff.”) (Docket No.10), acopy of which was given to the plaintiff before he
started to work for the defendant on January 1, 2000, Receipt for PMI Personnel Policy Manual, Exh.
7 to Defendant’s SMF. The plaintiff has offered no evidence to dispute Fields assertion that the
vacation policy set forth in the manual applied to all of the defendant’ s employees. Fields Aff. 7.
The written vacation policy also providesthat accrued vacation timeisforfeited when an employeeis
terminated for insubordination. Exh. B to Fields Aff. at 3,  11.

The plaintiff’ s second argument, that a disputed issue of materia fact remainsasto hisclaim
for vacation pay for 2000 because he * had asked for avacation and was denied,” Opposition at 5, also
fails on the summary judgment record. In support of thisargument, the plaintiff offersthe following:

“[H]edid ask Mr. Santangel o to take vacation time in 2000 and was denied.” Plaintiff’s Responsive

® | note that the complaint makes no claim for damages related to any delay in payment. Complaint (Docket No. 1) 11 23, 28.
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SMF 1122. The sourcesin the summary judgment record cited by the plaintiff in connection with this
assertion establish only that he asked Santangelo for aweek’ s vacation at some unspecified timein
2000 and that Santangelo said no. Plaintiff’s Dep. at 47-48; Deposition of Anthony J. Santangelo at
20-21. Accordingly, the defendant has not provided any evidence to suggest that the second week of
vacation pay which he now claims was even requested, and the defendant is entitled to summary
judgment asto one of the two weeks claimed. With respect to the requested week, the plaintiff would
have the burden at trial to establish that no week other than the one he requested was availableto him
for vacation during 2000 in order to recover on his claim and therefore must produce some evidence
of that fact herein order to avoid summary judgment. Inre Spigel, 260 F.3d at 31. Hisfailureto do
so means that the defendant is entitled to summary judgment on this portion of hisclaim aswell. Id.

The defendant is entitled to summary judgment on Count 111.

C. Discrimination/Retaliation Under the FL SA

The plaintiff contends that his demand for overtime pay “was protected activity” under the
FLSA, and apparently contends that histermination “just afew dayslater” violated the FL SA because
the reasonsfor the termination offered by the defendant are“ suspect” and the actual reason could have
been his protected activity. Opposition a 3-4. He aso apparently accepts the defendant’s
characterization of hisclaimin Count |1 asonefor retaliation rather than some other form of prohibited
discrimination, Motion at 7, because he discusses the claim only in terms of the elements of such a
clam as set forth in the defendant’ s motion, Opposition at 3-4. The defendant assertsthat the plaintiff
did not engage in protected activity, was terminated before he engaged in any protected activity and
was terminated for insubordination rather than for engaging in any protected activity. Motion at 7-8.
It is not necessary to reach either of the latter two aternative arguments.

The relevant section of the FLSA provides:

11



[1]t shall be unlawful for any person —

* % %

(3) to discharge or in any other manner discriminate against any employee

because such employee hasfiled any complaint or instituted or caused to be

instituted any proceeding under or related to this chapter, or hastestified or

is about to testify in any such proceeding, or has served or is about to serve

on an industry committee. . . .
29 U.S.C. § 215(8)(3). The elements of aretaliation claim under this statute are the following:

ashowing that (1) the plaintiff engaged in statutorily protected activity, and

(2) hisemployer thereafter subjected him to an adverse employment action

(3) asareprisa for having engaged in the protected activity.
Blackiev. Sate of Maine, 75 F.3d 716, 722 (1st Cir. 1996). Thedefendant’ sfirst argument isthat the
defendant did not engage in statutorily protected activity because he did not file any complaint or
institute or cause to be instituted any proceeding under or related to the FLSA. Motion at 7-8. The
plaintiff responds, in conclusory fashion, that his demand for overtime pay “was protected activity.”
Opposition at 3.

The First Circuit held in Valerio v. Putnam Assocs.,, Inc., 173 F.3d 35 (1st Cir. 1999), that a
written internal complaint to the employer may constitute protected activity under the FLSA. Id. a41-
44. Thereisevidenceinthe summary judgment record that might reasonably be construed asawritten
demand for overtime pay dated before the plaintiff’ s employment wasterminated. Exh. B to Affidavit
of Anthony Santangelo (Docket No. 11). See Lambert v. Ackerley, 180 F.3d 997, 1001, 1005 (Sth Cir.
1999) (claim that employer hasfailed to pay adequate overtimein violation of FLSA, communicated
to employer, is protected activity under FLSA). However, that demand cannot reasonably be
construed to assert that the overtime pay was being wrongfully withheld or that the plaintiff believed
that the defendant was in violation of any law by virtue of not yet having paid the overtime. See

Valerio, 173 F.3d at 45 (plaintiff’s |etter constituted protected activity in part because it served to

notify employer that plaintiff was asserting her statutory rights); Cordero v. Turabo Med. Cir.

12



Partnership, 175 F.Supp.2d 124, 128 (D. P.R. 2001) (“the complaint must contain some sort of
allegation of illegality in order to be protected under the[FLSA],” construing Valerio). The plaintiff
has not provided any evidencein hisresponsive statement of material factsthat would alow this court
to conclude that he aso informed the defendant that its failure immediately to pay him the overtime
waswrongful orillegal.’ Accordingly, he has not established that afactfinder could conclude that he
engaged in protected activity under the FLSA, and the defendant is entitled to summary judgment on
Count I1.
D. Workers Compensation Discrimination
Count 1V of the complaint allegesthat the defendant discriminated against the plaintiff because
of his clam for and receipt of workers compensation benefits by refusing to pay or delaying the
payment of overtime, denying the plaintiff araise and discharging him. Complaint §{ 29-32. This
clam is asserted under Massachusetts law, specifically section 75B of chapter 152 of the
Massachusetts General Laws, which provides, in relevant part:
No employer or duly authorized agent of an employer shall discharge,
refuse to hire or in any other manner discriminate against an employee
because the employee has exercised aright afforded by this chapter, or who

has testified or in any manner cooperated with an inquiry or proceeding
pursuant to this chapter . . . .

® The plaintiff admitsthat the June 28, 2001 fax wasthe only request for payment of overtimethat hemadein June. Defendant’ sSMF
137; Plaintiff’ s Responsive SMF 11 37. Hedso admitsthat any money owed to himin excessof hisregular 40-hour sdary asreflected
on LDRs could not be paid until the LDRswere submitted and processed, which typically took two or more weeks. Id. §27. The
plaintiff’smemorandum of law cites Exhibit B to his statement of materia factsin support of hisassertion that hisdemand for payment
of overtime was protected activity, Opposition a 3, and that document, a memorandum or email from “Tony” (presumably
Santangel0) to Fields, does report that the plaintiff on June 28, 2001 during a telephone conversation “thresten[ed] me with going to
the labor board,” Exh. B to Plaintiff’s Responsgve SMF. However, that information is not included in the plaintiff’s statement of
materia facts, indeed, the exhibit isnot even cited in the plaintiff’ s regponse to paragraph 37 of the defendant’ s statement of materid
facts, whichistheonly paragraph cited in the plaintiff’ smemorandum of law. Oppostionat 3. Werethisevidence properly beforethe
court in the summary judgment record, the favorable interpretation accorded to the party opposing summary judgment might require
the court to consder whether an ord complaint to the employer might suffice to establish protected activity under the FLSA.

However, the evidence has not been presented in amanner that would alow the court to consider it in connection with the motion for
summary judgment and therefore no further exploration of the issueis required.

13



Mass. Gen. Laws ch. 152 § 75B (2002). The defendant contends, Motion at 10-11, that the plaintiff
cannot establish causation, i.e., that hisworkers' compensation leave or claim was amotivating factor
for any of the three aleged adverse actions by the defendant, a necessary element of this statutory
clam, Downs v. Massachusetts Bay Transp. Auth., 13 F.Supp.2d 130,142 (D. Mass. 1998).

In response, the plaintiff relies on two assertions: (i) that “[a]ll [of his] problemswith PMI
arose after his work-related injury” and (2) that “at least one of PMI’ s articulated reasons for [his]
termination. .. issuspect.” Opposition at 5. Under Massachusettslaw, the mere fact that an adverse
employment actionisclosein timeto aworker’scompensation clam isinsufficient to sustainaclaim
under section 75B against amotion for summary judgment. Diazv. Henry Lee WillisCmty. Ctr., Inc.,
9 Mass.L.Rptr. 169, 1998 WL 1181731 (Mass. Super. Oct. 14, 1998), at *3; Goncalvesv. Sop &
Shop Supermarket Co., 2001 WL 1839718 (Mass. Super. Dec. 28, 2001), at *5. The assertion that one
of the reasons given by the defendant for the termination is “suspect,” which does not address the
claims that the denia of araise and the denial or delay of payment for overtime violated this statute,
does not save the claamwith respect to the termination. Evenif all of the reasonsfor the termination
given by the defendant for the termination of the plaintiff’s employment were in fact false, that fact
does not provide support for aconclusion that the termination was actually motivated by the plaintiff’s
workers' compensation claim or status. Under the circumstances, such aconclusion would be nothing
more than speculation, which is not a sufficient basis for denial of amotion for summary judgment.
Straughnv. Delta Air Lines, Inc., 250 F.3d 23, 33 (1st Cir. 2001) (evenin employment discrimination
cases, summary judgment compelled where nor-moving party rests upon unsupported speculation).

The defendant is entitled to summary judgment on Count 1V.

V. Conclusion

14



For the foregoing reasons, | recommend that the defendant’ s motion for summary judgment be

GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 24th day of October, 2002.

David M. Cohen
United States Magistrate Judge
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