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Defendant

RECOMMENDED DECISION ON DEFENDANT'SMOTION TO DISMISS

The defendant, York Golf and Tennis Club, moves to dismiss this diversity action on the
ground that the amount in controversy does not exceed $75,000, as required by 28 U.S.C. § 1332. |
recommend that the court deny the motion.

The verified complaint allegesthat the plaintiff, aresdent of Massachusetts, wasinjured while
playing golf on premises owned by the defendant, a business located in Maine. Complaint (Docket
No. 1) 11 2-5. It includes a demand for $150,000 in damages. Id. a 2. The defendant seeks
dismissal, contending that the plaintiff “ hasfailed to set forth specific claimswhich would entitle her
to an award of $75,000.00 or more.” Defendant’ sMotion and Incorporated Memorandum of Law to
Dismissfor Lack of Jurisdiction (“Motion”) (Docket No. 4) at 2.

Thejurisdictiona statute applicable to this case provides, in relevant part, that

[t]hedistrict courts shall have original jurisdiction of al civil actionswhere
the matter in controversy exceeds the sum or value of $75,000, exclusive of
interest and costs, and is between —

(1) citizensof different States. . . .

28 U.S.C. § 1332(a).



Therule governing dismissal for want of jurisdiction in cases brought in

thefederal court isthat, unlessthelaw givesadifferent rule, the sumdamed

by the plaintiff controlsif the claim isapparently madein good faith. 1t must

appear to a legal certainty that the claim is redly for less than the

jurisdictional amount to justify dismissal. . . . [l]f, from the face of the

pleadings, it isapparent, to alegal certainty, that the plaintiff cannot recover

the amount claimed or if, from the proofs, the court is satisfied to a like

certainty that the plaintiff never was entitled to recover that amount, and that

his claim wastherefore colorablefor the purpose of conferring jurisdiction,

the suit will be dismissed.
. Paul Mercury Indem. Co. v. Red Cab Co., 303 U.S. 283, 288-89 (1938) (footnotes omitted).

[ T]he party invoking jurisdiction has the burden to show that it is proper.

In an amount-in-controversy case, however, all the plaintiff must do to carry

this burden in the face of amotion to dismissis to set forth facts which, if

true, would prevent the trier from concluding to a legal certainty that the

potential recovery is capped at afigure below the jurisdictional minimum.
Barrett v. Lombardi, 239 F.3d 23, 30-31 (1st Cir. 2001) (emphasisin original; citations omitted)
(accepting plaintiff’ s estimate of value of shares of stock at issue). A plaintiff may meet thisburden
by submitting affidavits. Huffmire v. Town of Boothbay, 35 F.Supp.2d 122, 126 (D. Me. 1999)
(accepting as sufficient plaintiffs affidavit concerning rental prices for various sites that might be
availableto them). Inacaseinvolvingaclaim for pain and suffering, “itisvery difficult to belegally
certain that thejurisdictional limitisnot met.” Duchesnev. American Airlines, Inc., 758 F.2d 27, 28
(1<t Cir. 1985) (citation and internal quotation marksomitted). The plaintiff must be given the benefit
of the doubt “on all matters where there is an issue of credibility.” Id.

In this case, the plaintiff has provided her own affidavit in which she setsforth the details of
theincident giving riseto her injury, the treatment she sought, the period of time during which shewas
disabled, the ongoing effects of theinjury and the medical costs she hasincurred to date ($10,149.18).

Affidavit of Janet King, etc. (Docket No. 6) 1 2-13. Copies of the plaintiff’s medical bills are

attached to her memorandum of law submitted in opposition to the motion. She also reportsthat she

has been advised by a surgeon that she will require atotal knee replacement in the future and that the



cost of this procedure will be between $12,000 and $14,000. Id. 1 14-15. As aresult of this
surgery, she expectsto lose $9,000 in incomefor the resulting period of disability. 1d. §16. Thetotd

for medical billsand lost wagesis between $31,339 and $33,349. Opposition to Defendant’sMotion,
etc. (Docket No. 5) at 5. Thecomplaint includesaclaim for emotional distressand pain and suffering.
Complaint (Docket No. 1) 7.

The defendant responds by asking the court to strike the affidavit, contending that “it is
obviously based on hearsay.” Reply to the Plaintiff’s Objection to Defendant’ sMotion to Dismissfor
Lack of Subject Matter Jurisdiction (Docket No. 7) at 2. The defendant asserts that only expert
testimony is acceptable to tie the medical bills already received to injuries resulting from the
plaintiff’s fall and to substantiate the need for future medical procedures and the cost of those
procedures. 1d. at 2-3. It also points out that the medical bills provided have not been authenticated.
Id. at 4. Theonly case cited by the defendant in support of its position in thisregard, Yarborough &
Co. v. Schoolfield Furniture Indus,, Inc., 268 S.E.2d 42 (S.C. 1980), interprets state |aw with respect
to long-arm jurisdiction and cannot provide persuasive authority for a federal court construing a
federal statute.

It is not appropriate to turn amotion to dismiss for failure to meet the statutory jurisdictiona
minimum for diversity actionsinto amini-trial, applying the rules of evidence or even the strictures of
the rules governing summary judgment proceedings. Under Barrett, all that the plaintiff hastodoisto
set forth facts which, if true, would prevent this court from concluding to a legal certainty that she
could not recover more than $75,000. The First Circuit does not require that the plaintiff prove that
the facts are true at this point. Giving the plaintiff the benefit of the doubt, with $33,000 in medical
expenses and lost income and a claim for pain and suffering and emotiona distress during two

extended periods of disability, it is not possible to conclude to alegal certainty that she could not



recover morethan $75,000 at trial. Accordingly, | recommend that the defendant’ s motion to dismiss

be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 9th day of October, 2002.

David M. Cohen
United States Magistrate Judge
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