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RECOMMENDED DECISION ON DEFENDANTS
MOTION FOR SUMMARY JUDGMENT

Defendants Cyro Industries (“Cyro”), William Bourque, Floyd Phillips, Drew Scott and Mike
Blokland (collectively, “ Defendants’) move for summary judgment astodl cdlamsagains theminthis
action alleging violations of the Family and Medical Leave Act (“FMLA"), 29 U.S.C. § 2601, et seq.,
and its state-law counterpart, the Maine Family Medical Leave Requirementslaw (*MFMLR"), 26
M.R.SA. § 843, et seq. Defendants Motion for Summary Judgment, etc. (“ Defendants Motion”)
(Docket No. 7) at 1-2; Complaint and Demand for Jury Trial (“Complaint”) (Docket No. 1) 1. For
the reasonsthat follow, | recommend that the Defendants’ Motion be granted with respect to Bourque
asto all claims against him, granted with respect to the remaining defendants as to Count Il and that

portion of Count |11 alleging retaliatory job termination, and otherwise denied.

! Defendant Cyro Industries was substituted for defendant Cytec Plastics, Inc. d/b/a Cyro Industries. See Unopposed Motion To
Drop Cytec Plagtics, Inc. and Add Cyro Industries as a Defendant (Docket No. 11) & endorsement thereon.



I. Summary Judgment Standards

Summary judgment isappropriate only if the record shows“that thereisno genuineissue asto
any material fact and that the moving party isentitled to ajudgment asamatter of law.” Fed. R. Civ.
P.56(c). “Inthisregard, ‘material’ meansthat a contested fact hasthe potential to change the outcome
of the suit under the governing law if the dispute over it is resolved favorably to the nonmovant. By
like token, ‘genuine€’ means that ‘the evidence about the fact is such that a reasonable jury could
resolve the point in favor of thenonmoving party.’” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94
(1st Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidence to support
the nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining
whether thisburden ismet, the court must view the record in the light most favorabl e to the nonmoving
party and givethat party the benefit of all reasonableinferencesinitsfavor. Nicolov. Philip Morris,
Inc., 201 F.3d 29, 33 (1st Cir. 2000). Oncethe moving party has made a preliminary showing that no
genuine issue of materia fact exists, the nonmovant must “produce specific facts, in suitable
evidentiary form, to establish the presence of atrialworthy issue.” Triangle Trading Co. v. Robroy
Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and internal punctuation omitted); Fed. R. Civ. P.
56(€). “Astoany essential factual element of itsclaim on which the nonmovant would bear the burden
of proof at trial, its failure to come forward with sufficient evidence to generate a trialworthy issue
warrants summary judgment to the moving party.” In re Spigel, 260 F.3d 27, 31 (1st Cir. 2001)

(citation and internal punctuation omitted).



Il. Factual Context

Theparties’ statements of material facts, credited to the extent either admitted or supported by
record citationsin accordance with Local Rule 56, reveal the following relevant to thisrecommended
decision:

Cyro operates amanufacturing plant in Sanford, Maine that manufactures plastic productsusng
cell-cast and extruson processes. Defendants Statement of Material Facts Not in Dispute
(“Defendants SMF") (Docket No. 8) 1 1; Plaintiff’ s Opposition to Defendants Statement of Material
Facts and Plaintiffs [sic] Statement of Material Facts Not in Dispute (“Plaintiff’s Opposing SMF”)
(Docket No. 13) 11.2 The Sanford plant operates 24 hoursaday in four shifts, two during the day and
two at night. 1d. 2. Richard Healy isthe plant manager of the Sanford plant. Id. §3. Therearetwo
manufacturing buildingsat Cyro. 1d. 4. One manufactures goods using the cell-cast process and the
other, the* Giebel Building,” manufactures products using the extrusion process. 1d. Drew Scottisthe
building manager of the Giebel Building and reportsdirectly to Healy. I1d. §15-6. MikeBloklandis
the production superintendent of the Giebel Building and reportsto Scott. 1d. 1 7-8. Floyd Phillips
is the human resources manager. 1d. 51.

Craig Brunelle worked for Cyro from 1984 until his termination on March 29, 2001.
Plaintiff’sAdditional SMF 11; Defendants Reply Statement of Material Facts (* Defendants Reply
SMF") (Docket No. 16) 1 11. During the time period relevant to this action, Brunelle worked on
“Night Shift 2” from 7 p.m. to 7 am. under the supervision of William Bourque, who was then a

production supervisor. Defendants SMF  14; Plaintiff’s Opposing SMF § 14. Brunelle' sschedule

2 Brundlle' s statement of materia facts contains two separately numbered sections: responsive facts numbered paragraphs 1-57 on
pages 1- 7, which | will term“ Plaintiff’ sOpposing SMF,” and additiond facts numbered paragraphs 1- 70 on pages 7- 15, which | will
term “Plaintiff’s Additiond SMF.”



was Sunday, Tuesday, Friday and Saturday one week and Monday, Wednesday and Thursday the next.
Id.

In the six-month period prior to March 2001 Brunelle received two written warnings.
Defendants SMF 1 15; Deposition of Floyd Phillips (“ Phillips Dep.”), filed with Defendants Motion,
at 22-23. On September 23, 2000 Brunelle received awritten warning for aquality production issue.
Plaintiff’s Additional SMF ] 14; Defendants Reply SMF ] 14. Thiswarning was issued more than
six months prior to Brunelle's termination. 1d. And on November 5, 2000 Brunelle received a
warning for an attendance issue. Defendants SMF q 15; Phillips Dep. at 19-20; Letter dated
November 5, 2000 from William Bourque to Craig Brunelle, marked as Exh. 2 to Phillips Dep., filed
with Defendants Motion. The November 5, 2000 warning for attendance expressly stated,
“Furthermore, any more absences before April 4, 2001 will result inaFinal Warning.” Plaintiff’s
Additional SMF | 15; Defendants' Reply SMF ] 15.

Brunelle' s attendance problems were due, at least in part, to issues surrounding child care.
Defendants SMF  17; Plaintiff’s Opposing SMF 1 17. Bourque worked with Brunelle to make it
possible for him to take vacation time, rather than be absent, when child-careissuesarose. 1d. 1 18.
AsBourgue explained it, “ The supervisor isgiven alittle leeway aslong aswe make surethe shift is
working properly and we' re making the proper amount of materialswe givethem alittle bit of leeway.

| knew Craig had problems with some of the things that were going on so | worked with him as much
as | could staying within the gray area.” 1d. Prior to his termination from Cyro, Brunelle had no
problems with Bourque. Id.  19.

On January 30, 2001 Brunell€ sfather, Richard Brunelle, wasrushed to MaineMedical Center
after being rescued from aserious housefire. Plaintiff’s Additional SMF 1 1; Defendants Reply SMF

11. Richard Brunelle remained hospitalized in the intensive care unit for anumber of months, during



which time doctors performed a series of surgeriesin an attempt to save hislife. 1d. 2. Hishealth
waxed and waned, and eventualy he died from complications related to his injuries. Id. I 3.
According to Dr. Brad Cushing, Brunelle was constantly at hisfather’ s beds de throughout this period
to make decisions regarding hisfather’scare. Id. 4.

Shortly after the accident, Brunelle called Bourque at home to report what had happened.
Defendants SMF 4 21; Plaintiff’ sOpposing SMF 1121. Bourquetold him to take care of matterswith
hisfamily and not to worry about hisjob. 1d. Cyro granted Brunellefamily medical leaveto be out of
work continuoudly in February 2001 to attend to his father. Plaintiff’s Additiona SMF | 5;
Defendants Reply SMF 5. Although Cyro granted Brunelle family medical leave, Bourque told
Brunelle he “was concerned with [his] attendance, that [he] had missed time[.]” Id. § 6; see also
Plaintiff’s Opposing SMF | 23; Deposition of Craig A. Brunelle (“Brunelle Dep.”), filed with
Defendants Motion, at 21. InaFebruary 1, 2001 memorandum, Bourque wrote, “1 discussed how we
would handle the time off with Craig. His attendance is not the best and he cannot afford the sick
time.” Plaintiff’s Opposing SMF  23; E-mail dated February 1, 2001 from William G. Bourque to
Michael H. Blokland and Constance G. Bone, marked as Exh. 6 to Phillips Dep., filed with
Defendants Motion.®

Bourque did not discourage Brunelle from taking FMLA leave and in fact was supportive of
Brunelle' ssituation. Defendants SMF ] 25; Plaintiff’ s Opposing SMF 1 25. Bourque started filling
out the paperwork for Brunelle to take FMLA leave. 1d. 124. Bourque appeared concerned about

Brunelle and hisfamily and did not seem angry that he was going to be out of work. Id. § 26.

% The Defendants account of this conversation differs; that Bourque “let [Brunelle] know thet we weren't going to be using his
attendance, we were going to rely onthe Family Medica Leave Act for histimeoff. [Bourque] didn’t want [Brunell€] to worry about
hisjob, [he] wanted him to take time and carefor hisfather not hisjob. [Brunell€] had other thingson hismind.” Defendants SMF |
23; Deposition of William Bourgue (“Bourque Dep.”), filed with Defendants Motion, at 36. Further, according to the Defendants,
Bourquetold Brunellethat “weweren’t going to worry about his attendance, wewould beleaningonthe FMLA.” Defendants SMF
(continued on next page)



Brunelle' s father started to recover in March, and Brunelle therefore decided that he would
return to work unless some medical situation required himto be at the hospital. I1d. 129. Hereported
for work on March 5, 2001, but the plant was closed because of asnowstorm. 1d. §30. Hewaspaid
for that day and the following day when the plant remained closed. 1d. Heworked afull shift during
theweek of March 11, 2001. Id. During thefollowing week, he switched shiftswith aco-worker so
that he could attend afamily wedding. Id. §31. Hewastherefore scheduled to work on March 21and
22. 1d. T 32. Brunelle worked on Wednesday, March 21. Plaintiff’s Additional SMF { 16;
Defendants Reply SMF 1 16. On March 22, Richard Brunell€’'s condition worsened and Brunelle
accordingly called in to Cyro to say that he would be at the hospital and would not be at work.
Defendants SMF 9] 33; Plaintiff’s Opposing SMF § 33. Asaresult, hewasout on FMLA leave that
day. 1d.

Brunelle attended the wedding on March 24, 2001. 1d. 134. Heworked the next day, March
25, and called Bourque at home. 1d. 135-36. He advised Bourquethat hisfather’ sdoctorswould be
meeting the next day to see if his father was well enough to have surgery and that accordingly he
probably would not be in on his next scheduled work day, Wednesday, March 28, 2001. Plaintiff’s
Additional SMF 21; Brunelle Dep. at 32-33, 35.* According to Brunelle, Bourque responded, “If |
[Brunelle] wasn't there, he[Bourque] would know why.” Plaintiff’s Additional SMF §22; Brunelle

Dep. at 35.°

1 23; Bourque Dep. at 38.

* Spedificaly, Brundle advised Bourquethat hisfather probably would require surgery, which waswhy helikely would not be at work
that day. Defendants Reply SMF 11 21; Plaintiff’ sAnswersto Defendants' First Set of Interrogatories, attached to Defendants Reply
SMF, 14.

® The Defendants deny that Bourque said this. Defendants Reply SMF § 22; Bourque Dep. at 55. Instead, according to the
Defendants, Bourque told Brunelle to keep him posted, Defendants SMF 1] 40; Bourque Dep. at 55-56, a fact they maintain is
effectively undisputed despite Brunell€'s attempt to deny it, Defendants Reply Memorandum in Support of Mation for Summary
Judgment (“Defendants Reply”) (Docket No. 15) at 3 & n.1. Nonethdess, Brunelle does effectively deny this statement with a
citation to a portion of his deposition in which, when asked what Bourque said, he testified that Bourque's response was, “if |

[Brunelle] wasn't there, he [Bourque] would know why,” making no mention that Bourque asked to be kept posted. See Plantiff's
(continued on next page)



On Monday, March 26, 2001, Brunelle and his sister, Maxime Gagne, spent the day at the
hospital with their father. Plaintiff’s Additiona SMF | 23; Defendants Reply SMF § 23. The
surgeons determined that Richard Brunelle was not well enough to have surgery and that they would
evaluate his condition on aday-by-day basis. Plaintiff’s Additional SMF §24; Brunelle Dep. at 37.°
Brunelle spent the day at the hospital on Tuesday, March 27; again, Richard Brunelle€' s condition did
not permit surgery. Plaintiff’s Additional SMF | 25; Brunelle Dep. at 40; Deposition of Brad M.
Cushing, M.D., attached as Exh. 4 to Plaintiffs [sic] District of Maine Local Rule 26(c) List of
Documents (“Plaintiff’s Documents’) (Docket No. 14), at 10-11.” Brunelle did not call anyone at
Cyro on March 27 to advise that he would not be at work the following day. Defendants SMF 41,
Plaintiff’s Opposing SMF { 41.

On March 26 and 27, Bourque met with Scott, Blokland, Phillips, Connie Bone and four
production-line supervisors to discuss a reduction in force. Plaintiff’s Additional SMF  26;
Defendants Reply SMF § 26. Cyro had determined to eliminate four positions. Id. § 27. The
supervisors ranked each employee; Bourque ranked Brunelle higher than did Scott, Blokland and
Phillips. 1d. § 28. Brunelle had the fifth lowest cumulative score and thus was not dated to be
displaced. Id. 729.

At about 7 am. on March 28, Brunelle returned to the hospital. Id. 30. Although Brunelle
usually drove and picked up his sister, on this particular date his sister drove because she was in

town. 1d. 131. At approximately 3:30 p.m. that day, Bourque drove by Brunelle' shome and saw his

Opposing SMF 1140; Brunelle Dep. at 35-36. This, inturn, isnot necessarily inconsistent with Brunell€ sfurther deposition testimony
that he did not recall whether, on the datein question, Bourquedid or did not ask to be kept posted. See Brunelle Dep. at 42, 61-62.

® The Defendants protest that the deposition testimony cited in support of this statement isinadmissible hearsay and that, in any event,
Brunelleonly testified that hewas* pretty sure” of thisinformation. Defendants’ Reply SMF 1124, Thetestimony in question fairly can
be read asreflecting Brunelle' sunderstanding based on hisdirect participationin the care of hisfather. The qudlifier that Brunelewas
“pretty sure” is not sgnificant enough to undercut the force of the statement.

” Although the Defendants assert that Dr. Cushing could not testify asto what occurred without his notes, Defendants Reply SMF {1
(continued on next page)



truck parked in the yard. 1d. § 32. Bourque wrongly assumed that Brunelle was home. 1d.  33.
Brunelle left the hospital at approximately 5 p.m. on March 28, returned home and then went to
Charlie' sOTB, where he met his girlfriend with agroup of friends. 1d. 134.% Brunelledid not go to
work because he had been at the hospital and had not slept al day. Id. §35.° Because Richard
Brunelle’ s condition had deteriorated, surgery had to be postponed until April 1, 2001. Id. 9.
When Brunelle did not report for work as scheduled, Bourgue telephoned his home at
approximately 6:50 p.m. and left a message on the answering machine when there was no answer.
Plaintiff’sAdditional SMF 36; Defendants' Reply SMF 1 36. Later that evening, Bourgque met with
employees to announce the displacements. 1d. 1 37. No attempt was made to notify Brunelle of the
displacement meeting scheduled for the evening of March 28. 1d. §38. Following the meeting, the
operators who were affected by the displacements were allowed to leave early. 1d. 139. Charlie’s
OTB and Pat’'s Pizza are in the same building. 1d. 1 40. One of the affected employees, Scott
Fournier, saw Brunelle or hiscar at Pat’ s Pizza and tel ephoned the plant to advise Bourgue. 1d. 141.
Bourgue drove to Pat’ s Pizza, observed Brunelle drinking with several individuals, and left without
speaking to Brunelle. 1d. 42. Bourque returned to Cyro at approximately 9 p.m. and informed Scott
and Blokland that he had seen Brunelle at Pat’s Pizza. 1d. 143. Brunelle got home at approximately

11 p.m. and called the plant in response to Bourque's message. 1d. 44. He spoke with backup

25, Dr. Cushing was able to testify generaly regarding Richard Brunell€' s condiition, see, e.g., Cushing Dep. at 10-11.

8 Charlie sOTB isalocal bar. Defendants SMF 1 45; Plaintiff’s Opposing SMF 1 45.

° Brunelle profferstwo additional reasonswhy hedid not go to work on the day in question: that he aready had called Bourqueto say
he probably wouldn’t bein because of hisfather’s condition” and “was not prepared in addition to work a 12-hour shift.” Pantiff's
Additiond SMF 1 35 (citing Brunele Dep. at 48; Affidavit of Craig Brunelle (“Brunédle Aff.”), attached as Exh. 8 to Plaintiff's
Documents, 11 3-4). Assuggested by the Defendants, Defendants' Reply SMF {1 35, these two explanations, which derivefrom the
Brunelle affidavit, appear to contradict earlier deposition testimony in which, after enumerating specific reesonswhy hedid not goto
work, Brunelle stated that there were no other reasons, compare Brunelle Aff. 14 with Brunelle Dep. at 48; see also, eg.,

Colantuoni v. Alfred Calcagni & Sons, 44 F.3d 1, 4-5 (1st Cir.1994) (“When an interested witness has given clear answersto
unambiguous questions, he cannot create aconflict and resi st summary judgment with an affidavit thet is clearly contradictory, but does
not give a satisfactory explanation of why the testimony is changed.”).

19 Brunelle's further assertion that surgery was postponed because it “was not feasible’ prior to April 1, 2001, Plaintiff’s Additional

(continued on next page)



supervisor Jm Carlson inasmuch as Bourque had gone home. 1d. §145. Brunelletold Carlson that
there were issues with Brunell€' s father about which Bourque knew because he had discussed them
with Bourque on Sunday, March 25. Id. ] 46. Carlson relayed the message to Bourque at
approximately 11:45 p.m. Id. 1 47. Bourgue in turn left a voicemail for Blokland advising that
Brunelle had spokento Carlson. 1d. §48.

On Thursday, March 29, Scott, Blokland and Phillips met with Healy in Healy’ s office. Id.
149. At that meeting, the Cyro supervisors discussed disciplinary options and the fact that Brunelle
had two prior written warnings. 1d. §50. The supervisors determined to have Bourgque contact
Brunelle about why he had been absent the previous day. Id. { 51. At that time, Blokland and
possibly Scott both were aware based upon Brunelle’ s conversation with Carlson the prior evening
that Brunelle' s explanation for his absence wasthat he aready had notified Bourgue the prior Sunday
that he probably would not be in because of hisfather’s condition. 1d. 1 52.

Bourque spoke with Brunelle at about 2 p.m. on Thursday, March 29. Id. §53. After
discussing the displacements, Bourque questioned why Brunelle had not been at work the previous
evening. Plaintiff’sAdditional SMF 54; E-mail dated March 30, 2001 from William G. Bourqueto
Floyd C. Phillips, Drew R. Scott and Michael H. Blokland, marked as Exh. 9 to Phillips Dep., filed
with Defendants Motion. Brunelle replied “that he had been at the hospital dl day visiting his
father.” 1d. According to Brunelle, he aso reminded Bourque that he had told the supervisor on
Sunday, March 26, that he probably would not bein. Plaintiff’s Additiona SMF 55; Brunelle Dep.
a 54." Following the conversation, Bourque reported its substance to Blokland. Plaintiff’s
Additional SMF §/56; Defendants Reply SMF §156. Blokland relayed its substance to Scott, advising

Scott that Brunelle had been at the hospital “late” and was asserting that he had discussed with

SMF 19, is neither admitted nor supported by the citation given.



Bourque the prior Sunday that he might not be coming to work on Wednesday. 1d. §57. Blokland then
initiated a request to terminate Brunelle's employment. Id.  58.

Under the terms of Cyro’'s progressive correction action policy, “the third level of
management above the employee being considered for termination/demotion and the Human
Resources Manager, must approve al discharges of non-exempt employees (including production,
maintenance, warehouse workers. . .).” 1d. 159 (emphasisinoriginal). Scott and Phillips, aswell
as Healy, subsequently approved the termination. 1d.  60. Neither Phillips, Scott, Blokland nor
Healy bothered to speak with Brunelle before deciding to terminate him. Plaintiff’s Additional SMF
10; Phillips Dep. at 28; Deposition of Drew Scott, filed with Defendants Motion, at 40. 1n another
instance when an employee denied wrongdoing, Scott spoke directly with theindividual. Plaintiff’s
Additional SMF ] 61; Defendants Reply SMF { 61.

After Brunelle reported to work on March 29, Bourgue asked him to come upstairs. 1d. 1 62.
Blokland, Scott, Phillips and Bourque were all present at the meeting. I1d. 163. Blokland informed
Brunellethat he wasterminated for failing to call inthe night before. 1d. 64. Brunelletold Bourgue,
“1 told you that | wouldn’t be there on Wednesday.” Defendants Reply SMF ] 65; Brunelle Dep. at
52. Bourgque made no response. Plaintiff’s Additional SMF  66; Brunelle Dep. at 52.

Following the meeting, on March 30, 2001 Scott prepared a memorandum to Phillips.
Plaintiff’s Additional SMF 1 67; Defendants Reply SMF §167. The memorandum stated that Brundlle
wasterminated for “an ongoing attendance problem” and reported that athough Brunelle claimed that
he was at the hospital “all day” with hs father on March 28, in fact, unbeknownst to Brunelle,
Bourque had observed Brunelle struck at home Wednesday afternoon and had seen Brunelle at a bar

a about 8:30 p.m. Id. The memorandum aso indicated that Bourque denied that he had any

! The Defendants deny that this statement was made. Defendants’ Reply SMF  55; Bourque Dep. at 81.

10



discussion with Brunelle the prior Sunday about the fact that Brunelle might not be at work on March
28. 1d.

Brunelle' s performance was satisfactory but for hisfailure to appear for work on March 28.
Id. 1 68. The March 29, 2001 request for termination prepared by Blokland and signed by Scott,
Phillipsand Healy does not make any referenceto the September 23, 2000 written warning for quality
issues. Id. 69. Thetermination notice only references the prior attendance warning and the March
28, 2001 alleged no-call, no-show. 1d. Bourquewould have terminated Brunelle but had no authority
even to make such arecommendation. Id. § 70; Bourque Dep. at 84.

Prior to his termination, Brunelle had never before been a no-call, no-show for work.
Plaintiff’s Additional SMF § 12; Defendants Reply SMF 12. Although numerous other employees
received notices similar to that received by Brunellein November 2000, not asingleindividual other
than Brunelle was terminated for violation of Cyro’ sattendance policy in thefive-year period prior to

Brunelle' s termination; in al other instances, employees received fina written warnings. 1d. 1 13.

11



[11. Analysis

In histhree-count complaint, Brunelle alleges that the Defendants (i) denied himleavetowhich
he was entitled on March 28, 2001 and (i) terminated his employment in retaliation for taking family
leave in violation of both the FMLA and the MFMLR. Complaint 1119-31. Inasmuch asthe parties
treat FMLA analysis as dispositive of the merits of the MFMLR claims, | shall do likewise.?

The FMLA *containstwo distinct types of provisions,” Hodgensv. General DynamicsCorp.,
144 F.3d 151, 159 (1st Cir. 1998), each of which isimplicated by Brunelle's complaint. “First, it
creates a series of substantive rights’ —including theright of an eligible employeeto take up to twelve
weeks ayear of unpaid leave, intermittently “when medically necessary,” to care for aclose family
member with a*“ serious health condition.” 1d. Thisset of rightsis*essentially prescriptive, sef[ting]
substantive floors for conduct by employers, and creating entitlementsfor employees.” Id. (citation,
footnote and internal quotation marks omitted). “In such cases, the employer’ s subjectiveintent isnot
relevant.” Id. “Theissueissinply whether the employer provided its employee the entitlements set
forthinthe FMLA —for example, atwelve-week leave or reinstatement after taking amedical leave.”
Id.

Second, “the FMLA provides protection in the event an employeeisdiscriminated againgt for
exercising [the above-described substantive] rights.” 1d. (footnote and citation omitted). With respect
to this “proscriptive group of violations . . . the employer’s motive is relevant, and the issue is
whether the employer took the adverse action because of a prohibited reason or for a legitimate

nondiscriminatory reason.” 1d. at 160. In such cases, in the absence of direct evidence of

2 As Brundlle notes, the MFMLR provides digible employees in Maine with rights comparable to those provided by the FMLA,
dthough theremedy differs. Plaintiff’s Opposition to Defendants Mation for Summary Judgment (“Plaintiff’s Opposition”) (Docket
No. 12) at 8n.3. The Law Court hasyet to construe the MFMLR; however, this court has seen “no principled basisfor dismissing
[an MFMLR] dam under circumstances where the pardle federd clam survives the motion to dismiss” Perry v. Community
Health & Counseling Servs, Civil No. 01-17-B-H, 2001 WL 225018, a *2 (D. Me. Mar. 5, 2001) (rec. dec., aff'd Apr. 3,
(continued on next page)
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discrimination, the so-called McDonnell Douglas burden-shifting paradigm applies. 1d. AstheFirst
Circuit has clarified:
Under that [McDonnell Douglas] framework, aplaintiff employee must carry

theinitial burden of coming forward with sufficient evidenceto establish aprimafacie

case of discrimination or retaliation. If he does so, then the burden shifts to the

employer to articul ate some legitimate, nondiscriminatory reason for the employee’s

[termination], sufficient to raise agenuineissue of fact asto whether it discriminated

against theemployee. ... If the employer’s evidence creates a genuineissue of fact,

the presumption of discrimination drops from the case, and the plaintiff retains the

ultimate burden of showing that the employer’ s stated reason for terminating him was

in fact a pretext for retaliating against him for having taken protected FMLA leave.
Id. at 160-61 (citations and internal quotation marks omitted). A prima facie case of retaliation in
violation of the FMLA is made out by a showing that an employee “(1) . . . availled himsdf of a
protected right under the FMLA; (2) . . . wasadversaly affected by an employment decision; [and] (3)
[that] there is a causal connection between the employee's protected activity and the employer’s
adverse employment action.” 1d. at 161.

A. Denial of Leave

In Counts | and I11 of his complaint, Brunelle allegesthat athough he gave Bourque and Cyro
“asmuch notice as possible,” hewaswrongly denied FMLA/MFMLR leave to which he was entitled
on March 28, 2001. Complaint §119-23, 28-30. The Defendants counter that (i) theintermittent leave
sought was not “medically necessary” inasmuch as Brunelle was not taking care of hisfather (whose
surgery had been postponed) but rather was out drinking with friends, and (ii) in any event, Brunelle
did not give adequate notice to trigger the protections of the FMLA. Defendants Motion at 10-12.
The Defendants fail to make a persuasive case of entitlement to summary judgment on either ground.

Thefirgt argument — that leave was not “ medically necessary” — relieson acrabbed view of

thefacts. While Brunellewasindeed discovered drinking with friends on the evening of March 28, it

2001).

13



is undisputed that commencing at 7 am. that day he undertook a daylong vigil at his critically ill
father’ s bedside, assisting in medical decision-making. Onthat day, without adoubt, he * provide[d]
care or psychological comfort to an immediate family member with a serious health condition.” 29
C.F.R. §825.203(c). No morewas required.”®

Nor does the Defendants’ second assertion—lack of adequate notice— ultimately avail them
FMLA regulations provide, in relevant part, that whether aleave “isto be continuous or isto be taken
intermittently or on a reduced schedule basis, notice need only be given one time, but the employee
shall advise the employer as soon as practicable if dates of scheduled leave change or are extended,
or wereinitialy unknown.” Id. 8 825.302(a). “Assoon as practicable’ is defined to mean:

as soon as both possible and practical, taking into account all of the facts and

circumstancesin theindividual case. For foreseeableleave whereitisnot possbleto

give as much as 30 days notice, “as soon as practicable” ordinarily would mean at

least verbal notification to the employer within one or two business days of when the

need for leave becomes known to the employee.
|d. § 825.302(b).

The Defendants contend, inter alia, that as of Sunday, March 25, with the situation “ obvioudly
unsettled,” Bourque told Brunelle to keep him informed, something Brunelle ultimately failed to do.
Defendants Motion at 11-12. Brunelle counters, and | find, that there are genuine issues of material

fact whether Bourque (i) told Brunelle, “If you arenot in, | will know why,” or (ii) asked Brunelleto

keep him posted. See Plaintiff’sOpposition at 11-12. A trier of fact, crediting Brunelle' sversion of

3 That Brundlle's father did not have surgery on March 28, after Brunelle advised Bourque that his father probably would require
surgery and that waswhy helikely would not be at work that day, isirrdevant. First, the satement on the whole was accurate. The
need for surgery was being assessed on a day-by-day bads, Brunelle was playing arole in that decisonrmaking, and his father
potentidly could have had surgery that day. Second, Brunelle did in fact spend the entire day providing care and comfort to his
criticdly ill father. Nor doesit matter that Brundlle technically was available to work, having |eft the hospita prior to the dart of his
shift, and was discovered having drinks with friendsinstead. It is undisputed that Brunelle had commenced his hospitd vigil a 7 am.
on March 28, had not dept al day, and would have been required to work atwelve-hour shift starting a 7 pm. It is areasonable
inference that, while he was able to unwind with friends, he was not prepared to work. Further, inasmuch as appears, Cyro had not
previoudy questioned the medica necessity of FMLA leave for Brundle to undertake vigils smilar to thet undertaken on March 28,
2001.

14



events, could find that he promptly and adequately apprised Cyro of his anticipated need for leave and
reasonably (if mistakenly) interpreted Bourque's equivocal response to mean that no further notice
was necessary.

In countering the Defendants motion for summary judgment on the issue of denial of FMLA
leave, Brunelle makes another argument meriting discussion: that, beyond denying summary judgment
to the Defendants, the court should enter summary judgment sua sponte for him. Plaintiff’sOpposition
at 10-11 & n.5. Hepositsthat thisis so inasmuch as he advised Carlson, Bourque and the Defendant
supervisorson March 28 and 29 that he had been at the hospital all day on March 28—*within one or
two businessdays.” Id. Thisisastrained reading of the relevant regulation, omitting two important
gualifiers: that the information be imparted“ as soon as both possible and practical” after “thenesd for
leave becomes known to the employee.”

Arguably, Brunelle knew by thetime he talked to Bourque on Sunday, March 25, that hewould
need to be out the following Wednesday, March 28. At thevery least, he knew prior to the start of his
scheduled shift — certainly by thetime he decided togo to Charlie’ sOTB, if not much earlier that day
—that he would not begoing to work that evening. Any notice given on March 28 or 29, subsequent to
the start of Brunelle' sshift, could not entitle him to summary judgment. See, e.g., Lewisv. Holsum of
Fort Wayne, Inc., 278 F.3d 706, 710 (7th Cir. 2002) (“[ T]he FMLA does not authorize employeeson
leaveto keep their employersin the dark about when they will return.”) (citation and internal quotation
marks omitted); Satterfield v. Wal-Mart Sores, Inc., 135 F.3d 973, 980 (5th Cir. 1998) (“Whilean
employer’s duty to inquire [into whether leave qualifies under the FMLA] may be predicated on

statements made by the employee, the employer is not required to be clairvoyant.”).**

4 Two cases upon which Brundllerelies, see Plaintiff’ sOpposition at 11 n.4, aredistinguishable. Theplaintiff in Brannonv. OshKosh,
B'Gosh, Inc., 897 F. Supp. 1028, 1032-33 (M.D. Tenn. 1995), not only notified her employer on aFriday that her daughter’ sillness
might prevent her from working Monday, but aso caled her employer both Monday and Tuesday morning to advise that she would
(continued on next page)
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For these reasons, the court should (i) deny the Defendants’ motion for summary judgment asto
Count | and that portion of Count 111 aleging failure to approve leave,™ and (ii) decline Brunelle's
invitation to enter summary judgment sua sponte for him as to those claims.

B. Retaliation

In Counts |1 and 111 of hiscomplaint, Brunelle alleges that in violation of both the FMLA and
the MFMLR the Defendants terminated his employment in retaliation for his usage of family leave.
Complaint 11124-25, 31. Brunelle doesnot disputethat, in this case, theMcDonnell Douglas burden
shifting rubric applies. Plaintiff’sOpposition at 12. The Defendants assumearguendo that Brunelle
makes out aprima facie case; he concedes that they make the requisite showing that he was terminated
for legitimate, non-discriminatory reasons. Defendants Motion at 9; Plaintiff’s Opposition at 12-13.
However, the parties strongly disagree whether Brunelle adduces sufficient evidence of pretext to
survive summary judgment. See, e.g., Defendants Motion at 9-10; Plaintiff’ sOpposition at 12-15. |
am persuaded that the Defendants have the better of this argument.

A “nonmoving plaintiff may demonstrate pretext either indirectly by showing that the
employer’s stated reasons for its adverse action were not credible, or directly by showing that that
action was more likely motivated by adiscriminatory reason.” Hodgens, 144 F.3d a 168. “Thus, one
way an employee may succeed is to show such weaknesses, implausibilities, inconsistencies,

incoherencies, or contradictions in the employer’s proferred legitimate reasons for its action that a

not bein and arranged for delivery of adoctor’s note on Monday or Tuesday verifying that her daughter’ sillness precluded her from
working thosedays. The plaintiff in Bryant v. Delbar Prods., Inc., 18 F. Supp.2d 799, 801 (M.D. Tenn. 1998), requested apartial
day off to attend to her son, who had been hospitaized the previous day with advanced kidney falure. Infinding the notice givento
have been adequate for purposes of the FMLA, the court noted that the plaintiff had “communicated directly with Delbar [her
employer] on the day she needed time off, rather than waiting twelve days [as in a distinguishable case], and provided Delbar with
concrete, not ‘meeger,” information as to why she needed time off.” Id. & 806. Significantly, in both Brannon and Bryant, the
plaintiffs gave unequivoca, concrete notice prior to taking the leave in question that they requested time off.

%5 For separate reasons discussed below, | recommend summary judgment asto al claims asserted against oneindividual defendant,
Bourque.
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reasonable factfinder could rationally find them unworthy of credence].]” Id. (citationsand internd
quotation marks omitted).

In attempting to show pretext, Brunelle confronts asignificant —and ultimately insurmountable
—obstaclein theform of hisemployer’ s compelling showing that it terminated his employment on the
basis of percelved misconduct. There is no dispute that (i) Bourque appeared supportive of, and
approved, Brunelle' sinitial request for FMLA leave, (ii) on March 22, 2001 —just prior to Brundle's
termination — he was given aday of FMLA leave, (iii) apart from the conversation on March 25,
Brunelle did not contact Cyro prior to the start of his scheduled shift to say that he would not beinon
March 28, (iv) instead of going to work that evening, Brunelle went to Charlie’'s OTB, (v) when
Bourgue saw Brunelle struck parked in hisdriveway that afternoon, he mistakenly assumed Brunelle
was at home (instead of at the hospital), (vi) when Brunelle did not show up for work, Bourque
immediately phoned his home, getting his answering machine, (vii) Bourque received a tip that
Brunellewasat Charlie sOTB, (viii) Bourque droveto Charlie’s OTB and observed Brunelle there
having drinks with friends, and (ix) at least some of the Cyro decisionmakers understood that
Brunelle’ s explanation for what they perceived as his*no-show” wasthat he had been at the hospital
“late” —aseeming contradiction with the facts asthey knew them. These facts demonstrate (at best for
Brunelle) a discharge unfairly based on misunderstanding and misperception, not retaliatory
termination predicated on past usage of FMLA leave.

Brunelle struggles to overcome the force of these facts, articulating six reasonswhy, in his
view, he adduces sufficient evidence to raise atriableissue of pretext. See Plaintiff’s Opposition at
12-15. However, these reasons, which | address in turn, make little headway in undermining the

veracity of Cyro’s stated reasons for the discharge:

17



1 That atrier of fact could find Cyro’s “no-call, no-show” explanation for Brunelle's
termination unworthy of credence, raising an issue of material fact as to pretext, inasmuch as (i) if
Brunelle’' sversion of hisMarch 25, 2001 conversation with Bourgue is credited, Bourque approved
his absence on March 28, and (ii) given that Brunelle never was a“no-call, no-show” in hisentire
eighteen years of employment with Cyro, itis“incredible” that he would havefailed to give adequate
notice on the occasion in question. 1d. at 13. Asdiscussed above, afact-finder crediting Brunelle's
testimony and discrediting that of Bourque could indeed find that Bourque approved Brunelle's
absence. Onethen reasonably could infer that Bourque subsequently forgot he gave such approval or
even lied about it. Nonetheless, although Bourque played arolein Brunelle€ stermination, he was not
among the decision-makers. The actual decision-makers (Blokland, Phillips, Scott and Healy) were
given to believe that Brunelle (i) was a home, not at the hospital tending to his father (based on
Bourgue' s mistaken inference from observation of thetruck inthe driveway), (ii) wasfound drinking
at abar subsequent to the start of hisshift, and (iii) upon questioning by Bourque, gave theexcusethat
he had been tending to his father al day, or until late in the day. The decision-makers knew that
Brunelle maintained he had obtained Bourque' s permission to be out on March 28; however, Bourque
denied it. That the decision-makers under these circumstances chose to credit Bourque' s story over
Brunelle’' s does not permit a reasonable inference of pretext.

2. That, athough Bourque initially approved Brunelle' s request for FMLA leave, he
expressed concern with Brunell€' s attendance, and although Brunelle’ s November 2000 warning for
attendance problems stated that any further absence prior to April 1, 2001 would result in a final
written warning, Brunelle received no such final written warning (despite hisdenial of wrongdoing).
Id. The fact that Bourque expressed concern with Brunelle' s past attendance problems—which had

nothing to do with the FMLA — while simultaneoudly granting FMLA leave cannot reasonably be
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construed asasign of discriminatory animus against thetaking of such leave. See, e.g., Hodgens, 144
F.3d at 172 (holding, inter alia, that despite warnings given employee for excessive absenteeism
“[n]o rational factfinder could reasonably conclude that GD terminated Hodgens in retaliation for
exercising his rights under the [FMLA] statute: the vast mgority of Hodgens's absences were not
FMLA-protected”). As to the seeming discrepancy between the promised fina warning and the
termination, the record as awhole makes clear that Brunelle' s perceived “ no-call, no-show” wasan
infraction greater in magnitude than the attendance problems in issue in November 2000. Brunelle
himself emphasizes that never before in his eighteen years with Cyro had he been a “no-call, no-
show.”

3. That in the five years prior to Brunelle's termination, not one employee had been
terminated for violating Cyro’s attendance policy and that, although several employees were
terminated when they simply did not appear for work, in instances when employees with attendance
problemswere notified that they would receive afina written warning, such awarning was received.
Plaintiff’sOppositionat 13-14. In making thisargument, Brunelle effectively concedesthat a* no-cal,
no-show” is regarded at Cyro as a serious enough infraction to justify immediate termination.
Brunelle€' s insurmountable problem is that, on the record presented, a reasonable jury could only
conclude that those responsible for the decision to terminate Brunelle's employment sincerely (if
mistakenly) perceived Brunelle as having committed such an infraction.

4, That, dthough the Defendants now contend they terminated Brunelle not just for the
alleged no-call, no-show but aso for the two previouswritten warnings, thewarning for quality issues
(whichin any event was more than six months old) was not advanced as areason for the termination at
the March 29 meseting. 1d. at 14. Itistrue, asagenera matter, that after-the-fact bootstrapping of

rationalesfor adverse employment action can raise an inference of pretext. See, e.g., Waltonv. Nalco
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Chem. Co., 272 F.3d 13, 23 (1st Cir. 2001) (noting that “ pretext may be established with evidence that
nondiscriminatory reasons were after-the-fact justifications, provided subsequent to the beginning of
legal action”) (citation and internal guotation marks omitted).

However, in this case, it is undisputed that the Cyro decisionmakers at least discussed both older
warnings prior to deciding to discharge Brunelle. In any event, given the strength of the reasons
actually advanced at the meeting, the subsequent “ bootstrapping” of the older, unrelated warning raises
at most aweak inference of pretext.

5. That not one of the four individuals who signed the termination recommendation
(Blokland, Scott, Phillips and Healy) even spoke to Brunelle to obtain his side of the story or to
advise him that histruck had been seen outside of hishome and he had been observed drinking at Pat’s
Pizza, eventhoughin at least one other instance Scott spoke personally with an employee who asserted
that the reasons for termination were mistaken. Plaintiff’s Oppositionat 14. Onthispoint, Brunelle
fails to make a sufficiently strong case of differential treatment to raise any inference of animus or
pretext. Inasmuch as appears, Scott’s decision to speak with one employee personally was the
exception, not the rule. In any event, Brunelle provides insufficient detail to assess whether that
employee and he were similarly situated in all material respects. Findly, it is undisputed that
Brunelle was given an opportunity (through a conversation with Bourque) to explain his absence.

6. That, inasmuch as Blokland, Scott and Phillips had given Brunelle performance
rankings pursuant to which he would have been one of the four displaced employees, one caninfer that
the Defendants seized upon the aleged no-call, no-show to terminate him. Id. at 15. Whilethismay
be so, the inference raised is that these Defendants wanted Brunellefired because they consderedhim

arelatively lower ranking performer than his peers, not because he had used FMLA leave.’

18| note that there is no evidence from which one could infer that these rankings were based in whole or in part on Brundlle€’ suse of
(continued on next page)
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Stepping back from the detail of Brunelle' ssix points, the picture that emergesisoneinwhich
an employer has made a notably strong showing that the termination in question was animated by
perceived misconduct, to which an employee has responded with anotably weak showing of pretext.
In such circumstances, summary judgment in the employer’ sfavor isappropriate. See, e.9., Reevesv.
Sanderson Plumbing Prods., Inc., 530 U.S. 133, 147-48 (2000) (noting that, although “it is
permissible for the trier of fact to infer the ultimate fact of discrimination from the falsity of the
employer’ sexplanation,” there are instances where such ashowing isinadequate to sustain afinding
of liability; “[f]or instance, an employer would be entitled to judgment as amatter of law if therecord
conclusively revealed some other, nondiscriminatory reason for the employer’s decision, or if the
plaintiff created only aweak issue of fact asto whether the employer’ s reason was untrue and there
was abundant and uncontroverted independent evidence that no discrimination had occurred.”)
(emphasisin original).

For these reasons, the Defendants are entitled to summary judgment as to Count Il and that

portion of Count 111 alleging retaliatory discharge.

C. Liability of Defendant Bourque
The Defendants make one final argument: that Bourque exercised insufficient control over
Brunelle's ability to take protected leave to be subject to FMLA liability, entitling himto summary
judgment asto al clams against him. Defendants Motion at 12.
As Brunelle recognizes, Plaintiff’s Opposition at 15, athough the First Circuit has yet to
addressthe circumstances under which the FMLA imposesindividual liability, courtsthat have done

so most commonly have gplied the paralel Fair Labor Standards Act (“FLSA”) test, see, eg.,

FMLA leave.
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Morrow v. Putnam, 142 F. Supp.2d 1271, 1275 (D. Nev. 2001) (“Themagjority of courts have applied
... precedent from the FLSA to find that supervisors may be sued in their individua capacity under
the FMLA.”). Brunellelooksto relevant First Circuit FLSA caselaw, pursuant to which (he argues)
courts must examine whether an individual actor “ (1) had the power to hire and fire the employees; (2)
supervised and controlled employee work schedules or conditions of employment; (3) determined the
rate and method of payment; and (4) maintained employment records.” Plaintiff’sOpposition at 15-16
(citing Baystate Alternative Staffing, Inc. v. Herman, 163 F.3d 668 (1st Cir. 1998)). In addition,
Brunelle notes, Baystate enumerates afifth factor: whether theindividual had personal responsibility
for making decisions that contributed to the aleged violation. 1d. at 16.

The Defendants rgjoin that, even assuming arguendo that the test described by Brunelle
applies, the undisputed facts establish that he failsto meet three of thefour prongs. Defendants Reply
at 5. Indeed, thereisno evidence that Bourque had the power to hire and fire, determined therate and
method of payment or maintained employment records. The Defendants apparently overlook thefifth
prong identified by Brunelle. See id. However, even though Bourque arguably had personal
responsibility for making decisions that contributed to the alleged denial of leave, as a front-line
supervisor —at the bottom of four rungs of management — he ssimply was not a prominent enough player
in Cyro’s operations to be considered an “employer” for purposes of theFMLA. See, e.g., Donovan
v. Agnew, 712 F.2d 1509, 1514 (1st Cir. 1983) (“ Taking an ‘ economic redlity’ gpproachtothefactsof
this[FLSA] case, wefind that the district court did not err in holding appellants personally liablefor
the unpaid wages of their 99 hourly employees. Our holding is narrow. We review the liability of
corporate officers with a significant ownership interest who had operational control of significant
aspects of the corporation’s day to day functions, including compensation of employees, and who

personally made decisions to continue operations despite financial adversity during the period of

22



nonpayment.”); Keenev. Rinaldi, 127 F. Supp.2d 770, 777-78 n.3 (M.D.N.C. 2000) (citing Donovan
for proposition that “neither the FLSA nor the FMLA were intended to impose liability on mere
supervisory employees as opposed to owners, officers, etc.”).
Bourque accordingly is entitled to summary judgment asto al clams against him.
V. Conclusion
For the foregoing reasons, | recommend that the Defendants’ Motion be GRANT ED withrespect
to Bourque as to al claims againgt him, GRANTED with respect to the remaining defendants as to

Count Il and that portion of Count |11 alleging retaliatory job termination, and otherwise DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument before the district judge, if any is sought, within ten (10) days
after being served with a copy thereof. A responsive memorandum and any request for oral
argument before the district judge shall be filed within ten (10) days after the filing of the
objection.

Failuretofileatimelyobjection shall constitute awaiver of theright to denovorevievhy
the district court and to appeal the district court’s order.

Dated this 20th day of August, 2002.

David M. Cohen
United States Magistrate Judge

TRLI ST STNDRD
U.S. District Court
District of Maine (Portland)
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