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REPORT AND RECOMMENDED DECISION*

This Supplemental Security Income (“SSI”) appeal raises severa issues arising out of the
commissioner’s decision that the plaintiff was capable of returning to her past relevant work as a
chambermaid: whether the administrative law judge violated 20 C.F.R. § 416.1446(a) and, if so,
whether aremand is required; whether the administrative law judge properly evaluated the medical
evidence; whether the administrative law judgeimproperly disregarded the testimony of the vocational
expert; whether the administrative law judge made sufficient findings concerning the plaintiff’s
credibility; and whether there is sufficient evidence in the record to support the commissioner’s

determination. | recommend that the decision of the commissioner be affirmed.

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has exhausted her
adminigrative remedies. The caseis presented as arequest for judicia review by this court pursuant to Locd Rule 16.3(a)(2)(A),
which requires the plaintiff to file an itemized statement of the specific errors upon which she seeks reversd of the commissioner’s
decision and to complete and file afact sheet available at the Clerk’ s Office. Oral argument was held before me on August 8, 2002,
pursuant to Loca Rule 16.3(8)(2)(C) requiring the parties to set forth a ora argument their respective positions with citations to
relevant statutes, regulations, case authority and page references to the administrative record.



In accordance with the commissioner’ s sequential evaluation process, 20 C. F.R. § 416.920;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judgefound, in relevant part, that the plaintiff had not engaged in substantial gainful activity since
September 18, 1998, Finding 1, Record at 21; that the medical evidence established that she suffered
from major depressive disorder, recurrent, mild and personality disorder, impairments that were
severe but did not meet or equal the criteriaof any of theimpairmentslisted in Appendix 1 to Subpart
P, 20 C.F.R. Part 404 (the“Listings’), Finding 2, id.; that her statements concerning her impairments
and their impact on her ability to work were not entirely credible, Finding 3, id.; that she had a
diminished capacity to concentrate on or attend to work tasks on asustained basis, Finding 4, id.; that
her past relevant work as a chambermaid did not require her to interact with the public on aregular
basis nor did it require the performance of work functions precluded by her medically determinable
impairments, Findings 56, id.; that her impairments did not prevent her from performing her past
relevant work, Finding 7, id.; and that she had not been under a disability as defined in the Social
Security Act at any time through the date of the decision, Finding 8,id. The Appeals Council decline
to review the decision after reviewing additional material submitted by the plaintiff’ s attorney, id. at
5-7, making it the final decision of the commissioner, 20 C.F.R. 8§ 416.1481; Dupuisv. Secretary of
Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’ s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. § 1383(c); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion
drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health &

Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).



In this case the administrative law judge reached Step 4 of the sequential evaluation process, at
which stage the plaintiff bears the burden of proof to demonstrate inability to return to past relevant
work. 20 C.F.R. § 416.920(e); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). At this step the
commissioner must make findings concerning the plaintiff’ sresidual functional capacity (“RFC”) and
the physical and mental demands of past work and determine whether the plaintiff’ sRFC would permit
performance of that work. 20 C.F.R. § 416.920(e); Socia Security Ruling 82-62, reprinted in West's
Social Security Reporting Service Rulings 1975-1982 (“SSR 82-627), at 813.

Discussion
A. Application of 20 C.F.R. § 416.1446

Additional procedural history of this claim is necessary for consideration of the plaintiff’s
argument based on 20 C.F.R. § 416.1446(a). Theinitia administrative determination of the Social
Security Administration on the plaintiff’s claim, dated February 24, 1999, included the following:
“['Y]our condition keeps you from doing your past work, but it does not keep you from doing other,
simpler types of routinework that does not requirealot of public contact.” Record at 65, 68. Thisis
a denia of benefits at Step 5 of the sequential evaluation process. The plaintiff requested
reconsideration of this decison. Record at 69; see 20 C.F.R. 88 416.1407-416.1422. On
reconsideration, the agency found that “[b]ased on your description of the job you performed as a
chambermaid for amost a year, we have concluded that you have the ability to return to this type of
work.” Record at 72-74.

The plaintiff contends that the Step 4 inquiry, the question whether she could return to her
former work, “had been decided in[her] favor prior to the hearing,” Plaintiff’ sltemized Statement of
Specific Errors (* Itemized Statement”) (Docket No. 5) at 2, apparently referring to theinitial agency

determination on her application. She goes on to argue that, because the agency made this



determination at theinitial level of review, “it was not open to the A[dministrative] L[aw] Judge] to
consider whether Ms. Smith could perform past relevant work,” relying on 20 C.F.R. 8§ 416.1446(a).
Id. at 4-5. That regulation provides:
The issues before the administrative law judge include all the issues

brought out in theinitial, reconsidered or revised determination that werenot

decided entirely in your favor. However, if evidence presented before or

during the hearing causes the administrative law judge to question a fully

favorable determination, he or she will notify you and will consider it an

issue at the hearing.
20 C.F.R. § 416.1445(a).

The plaintiff also invokes subsection (b) of this regulation, Itemized Statement at 5-6, which
requires an administrative law judge who considers anew issue at the hearing before him to notify the
claimant of that fact before mailing notice of the hearing decision. However, thereis no sensein
which the plaintiff’s status at Step 4 could be considered a“new” issue at the time of the hearing in
this case; the reconsideration decision had been made at that step. The plaintiff had notice of the
possibility that her application would be denied at that step well before the hearing. She is not
entitled to remand under subsection (b).

The plaintiff’s argument under subsection (a) would make it impossible for the agency on
reconsideration, an administrative step that is required under the regul ations before ahearing may be
held before an administrative law judge, to find that aclaimant isnot entitled to benefitsat any stepin
the sequentia evaluation process|ower than that identified initsinitial determination. Such abarrier
at the second level of review is unlikely to be established sub silentio by aregulation governing
review at thethird level of the process. The agency never made adecision “entirely . . . infavor” of
the plaintiff at either level. To be sure, the determination at the initial level that the plaintiff was not

disabled at Step 5 could not have been reached without a determination at Step 4 that the plaintiff

could not return to her past relevant work, but that Step 4 conclusionis not “entirely in favor” of the



plaintiff unlessand until adeterminationismade at Step 5 that thereisa so no other work availablein
the national economy which the plaintiff is capable of performing. The only case law on point which
my research haslocated does not support the plaintiff’s position on thisissue. In Highfill v. Bowen,
832 F.2d 112, 115 (8th Cir. 1987), the court held that the identical regulation applicableto clamsfor
Socia Security Disability benefits, 20 C.F.R. 8 404.946(a), “ providesthat the ALJ may reexamine a
favorable determination if evidence presented during the hearing calls the determination into
question.” Thus, evenif theinitia finding at Step 4 that wasincluded in the determinationat Step5is
appropriately characterized as adetermination, and as one that was entirely favorableto the plaintiff,
the administrative law judge committed no error by reconsidering it given the evidence available at
hearing, which is discussed in greater detail below. See also McCarthy v. Apfel, 221 F.3d 1119,
1127 (9th Cir. 2000); Kolka v. Chater, 70 F.3d 1279 (table), 1995 WL 713218 (9th Cir. 1995) (ALJ
may deny application at Step 4 wheninitia denialshad been at Step 5; ability to return to past rlevant
work not “new” issue).
B. Testimony of the Vocational Expert

The plaintiff next argues that the administrative law judge was not entitled to rely on the
response of the vocational expert who testified at the hearing to the judge’ sfirst hypotheti ca question
because that question did not include the non-exertional limitation of inability to concentrate and attend
beyond a period of 15 minutes, arising from deficiencies in concentration, persistence and pace
resulting in failure to complete tasks in atimely manner that occur often. Itemized Statement at 2-4.
When aquestion including that limitation was asked, the vocational expert testified that no jobswould

be available for the plaintiff. Record at 60-61.2

2 |n addressing this issue, | have relied on the parties stipulation amending the hearing transcript. Motion to Correct the Record
(Docket No. 6) at [2]; Defendant’ s Stipul ation to Plaintiff’ sMotion to Correct the Record (Docket No. 9); Letter dated July 12, 2002
from counsd for the plaintiff to Case Manager Marie Cross (Docket No. 10).



The administrative law judgeis not required to accept the non-exertional limitations asserted
by the plaintiff for purposes of questioning a vocational expert. If there is substantial evidence to
support the administrative law judge’ s decision to exclude the limitation at issue, nothing further is
required. Theplaintiff assertsthat the mental RFC eval uations performed for the state agency “ contain
the conclusion that Ms. Smith would often have deficiencies in concentration, persistence or pace
resulting in failureto complete tasksinatimely manner, the very problem that [the vocationa expert]
testified would prevent her from being ableto hold any jobs.” Itemized Statement at 4. Thisargument
ignores other evidence in the record which the administrative law judge was entitled to, and did,
consider.

When the administrative law judge relies on the response of avocational expert to aparticular
question, that question must accurately reflect the medical evidencein therecord. Rosev. Shalala, 34
F.3d 13, 19 (1st Cir. 1994). The plaintiff contends, Itemized Statement at 4, that only the second
hypothetical posed to the vocational expert, the response to which the administrative law judge did not
adopt, accurately reflected the record, because both non-examining psychologists for the state agency
who completed mental evaluations checked the box marked “often” following the entry “ deficiencies
of concentration, persistence or paceresulting in failure to complete tasksin atimely manner (inwork
settings or elsewhere),” Record at 152, 186. The two hypothetical questions, and the vocational
expert’ s responses, follow:

Q Okay. Thenlet’slook at ahypothetical worker. Let’slook — and thisis
actualy just trying to put together al of the RFC’ s and notes that are in here
since there doesn’t seem to be one that, that gives me an absolute. We're
looking at hypothetical individual who has no exertional limitationsand this
hypothetical individual hasthe same age, education and past relevant work as
our particular claimant. No physical limitations, but does have the ability to
reason concretely. Capable of one, two step instructions not requiring

attention and concentration to agreat extent [,] to ahigh degree. Requiresa

routine job, not a high production job, but a predictable work pace. And
finally ajob that doesn’t require alot of exposureto the public. Now, could



this hypothetical person return to any of the past relevant work of the
clamant?

A Yes maam.
Q Which one?

A The chamber maid position.

Q If welook at anew hypothetical individual who has as the claimant has
described — again I’ m going to have no physical limitations. Someonewho
is unable to attend and concentrate beyond afairly short period of time, 15
minutes, can only handle ajob with the following requirements— it needsto
be non-stressful, no production quotas, no deadlines, capable of relatively
independent activity. Could that hypothetical person return to any past
relevant work of this claimant?

A No, she could not.

Q Other work?
A No, ma am, she could not.
* * %
Plaintiff’s Attorney ... I’'m assuming that the ALJ. . . during this last

hypothetical she was describing a person who often has deficiencies in

concentration, persistence[or] pace resulting in failure to complete tasksina

timely manner. Isthat . . . the way you were interpreting it?

A Yes.
Record at 59-61; Motion to Correct Record at 2. Neither of the reports of the non-examining
reviewers on which the plaintiff relies describes alimitation in concentration of 15 minutes. Thefirst
of thetwo reviewers, Peter G. Allen, Ph.D., in the section of the Mental Residual Functional Capacity
Assessment form entitled “ Sustained Concentration and Persistence” noted at paragraph 11 that the
plaintiff’s ability to complete a norma work day and work week without interruptions from

psychologically based symptoms and to perform at a consistent pace without an unreasonable number

and length of rest periods would be moderately limited only initially. Record at 155. He also stated



that the plaintiff “can handle at least routine [jobsg] . . . and function [with] normal breaks.” Id. a 156.

The second of the two reviewers, Scott Hoch, Ph.D., found that the plaintiff’ s ability was not
significantly limited with respect to the same paragraph of the Mental Residual Functional Capacity
Assessment form, id. at 189, and noted that the plaintiff “ can attend to and remember at least smple
tasks,” id. at 190. Theadministrative law judge expressly relied on Dr. Hoch’ sevaluation, id. at 18,
and thefirst hypothetical question isconsistent with hisreport. That issufficient medical evidenceto
support the administrative law judge’ sreliance on the vocational expert’ s responseto that questions.
The reviewing psychologists reports did not require the administrative law judge to adopt the
vocational expert’s response to the second hypothetical question.

C. Evaluation of Medical Evidence/Sufficiency of Evidence

The plaintiff relies on essentialy the same argument set forth in connection with the
hypothetical questions posed to the vocational expert to support her contentionsthat the administrative
law judgefailed property to evaluate the medical evidence and lacked substantial evidenceto support
her conclusions. Itemized Statement at 6-9. The argument failsin this context for essentially the same
reasons. The plaintiff asserts that “[t]hereis ssimply not substantial evidence to support the RFC for
full time work (of any sort) attributed to Ms. Smith by the ALJ in light of her non-exertional
limitations,” id. at 6, but the reports of the two reviewing psychologists already discussed both
support such an RFC. Theplaintiff next contendsthat the ALJshould haverelied on Dr. Allen’ sRFC
rather than Dr. Hoch’s RFC because the former “ more accurately portrays the personality disorder
condition” suffered by the plaintiff. 1d. at 7. To the extent that the evaluations may accurately be
described as conflicting, an administrative law judge is entitled to credit either of two conflicting

medical reports, so long as she gives adequate reasonsfor doing so. Rodriguez Pagan v. Secretary of



Health & Human Servs., 819 F.2d 1, 3 (1st Cir. 1987). Totheextent that Dr. Allen’ sanaysis may
accurately be said to conflict with that of Dr. Hoch, the administrative law judge adequately described
her reasons for adopting Dr. Hoch’s analysisin this case. Record at 15-20.3
D. Credibility

The plaintiff’s final attack on the commissioner’s decision is based on the assertion that the
administrative law judge’ s assessment of her credibility is not supported by substantial evidence.
Iltemized Statement at 9-13. An administrative law judge “must make specific findings as to the
relevant evidence he considered in determining to disbelieve the [applicant].” Da Rosav. Secretary
of Health & Human Servs., 803 F.3d 24, 26 (1st Cir. 1986). In order to enablethe court to review the
administrative law judge's decision against this standard, the plaintiff must identify those specific
portions of her testimony which she contends the administrative law judge disbelieved and which
would aso have affected the outcome of the hearing in her favor if believed. Otherwise, the
administrative law judge’ s credibility determination isirrelevant to the outcome. Here, the plaintiff
identified only two such instances in her itemized statement, neither of which, strictly speaking,
involves either her testimony or anecessary evaluation of her credibility. She statesthat (i) “the ALJ
failsto even mention that Ms. Smith behaved very unusually at the hearing, rocking back and forthin
her chair,” which she assertsis evidence contrary to the administrative law judge’ s conclusion that the

plaintiff “isonly dightly limited in termsof her ability to maintain social functioning,” and (ii) thefact

% The plaintiff aso arguesthat the fact that shewas “referred to Vocationa Rehabilitation?” isevidencethat shewasdisabled at Step 4
or Step 5 because “as a generd rule, persons receiving vocationd rehabilitation are presumptively entitled to ongoing disability
benefits.” Itemized Statement at 8. However, none of the regulations cited by the plaintiff in thisregard supportsher condusion. Firdt,
dl but one of the regulations she cites dedl with referrd by the Socid Security Adminidration to vocationd rehabilitation; thereisno
evidence in this case that the plaintiff was S0 referred.  Second, the regulations cited by the plaintiff make clear that a person not
otherwise entitled to Socia Security disability benefits may receive vocationd rehabilitation services. E.g., 20 C.F.R. 88416.1331,
416.1338, 416.1710 (“Wewill makethis referrd [for vocationd rehabilitation services]| whenwefind you digiblefor benefitsor at any
other time that we find you might be helped by vocationd rehabilitation services”).



that she “wasfired from ailmost every job dueto her symptoms” is evidence of deterioration in work
Settings that was not acknowledged by the administrative law judge. Itemized Statement at 12.

With respect to the first instance, even accepting the dubious assertion that rocking back and
forthin one’ schair indicates more than adlight limitation in the ability to maintain socia functioning,
both of the psychologist examiners determined that the plaintiff had only dight difficulties in
maintaining social functioning, Record at 152, 186, and Dr. Hoch stated that she “can interact
appropriately with others,” id. at 190. Assuming arguendo that rocking back and forth in one' schair
during ahearing is evidence of inability to maintain social functioning, these reports areinconsi stent
with this evidence and accordingly constitute a basis for the administrative law judge’s credibility
finding, as she noted in her decision. Record at 17.

With respect to the second instance, the evidence does not support the sweeping assertion that
the plaintiff “wasfired from almost every job dueto her symptoms.” The pages of the record cited by
the plaintiff in support of this assertion demonstrate only that she testified that she wasfired fromajob
a the Buxton town hall, where “they said | was having trouble . . . with my memory retaining
information. And then | go into Peopl€e s Heritage Ban[k] and the same thing | got fired from there,”
that someone at the Buxton town hall said that she “wasn'’t retaining and wasn’t fast enough,” and that
she voluntarily left ajob doing motor vehicle registration for the City of Saco. Record at 34-35, 39.
Thisis not evidence of “episodes of deterioration or decompensation in work or work-like settings
which cause theindividual to withdraw from that situation or to experience exacerbation of signsand
symptoms,” in the words of the Psychiatric Review Technique Form. Id. at 25. Evenif it were such
evidence, the reviewing psychologists found that the plaintiff’s ability to respond appropriately to
changesin thework setting was either not significantly limited or moderately limited, id. at 155, 189,

and suggested work limitations that were consistent with the first hypothetical question posed to the
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vocational expert by the administrative law judge, id. at 156, 190. Indeed, Dr. Hoch stated that “ actual
clinical symptoms do not support her subjectiveimpression.” 1d. at 190 (emphasisinorigina). Even
if the court were to accept the plaintiff’ s characterization of her testimony on this point, therefore, the
reports of the psychologists, as noted by the administrative law judge, id. at 17, areinconsistent with
her testimony and do support the credibility finding. Nothing further isrequired in this case.

At orad argument, counsel for the plaintiff identified her testimony at page 60 of the
administrative record as additional evidence which would have affected the outcome of the hearing if
it had been believed by the administrative law judge. At that point in the hearing, the plaintiff
interrupted the administrative law judge' s questioning of the vocationa expert to say that “I did that
[apparently, work asachambermaid] in Displaced Homemakers. . . and thesamething | start goingin
my head because it gets so boring that | gointomy head and . .. I'm somewhereelse.... | go
somewhere else, distracted like.” Record at 60. She added, “That’'s . .. the focusing I'm talking
about. That's why it's so hard for me to stay on what I'm suppose [sic] to do.” Id. The
administrative law judge found that the plaintiff “often experiences deficiencies in concentration,
persistence and pace,” id. a 20, so it cannot reasonably be said that the administrative law judge
disbelieved or discounted this testimony from the plaintiff. For the reasons already discussed, this
[imitation is not inconsi stent with the finding that the plaintiff could return to her past relevant work as
achambermaid. The plaintiff isnot entitled to remand on the basis of the administrative law judge’' s
assessment of her credibility with respect to this testimony.

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decision be AFFIRMED.
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NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument before the district judge, if any is sought, within ten (10) days
after being served with a copy thereof. A responsive memorandum and any request for oral
argument before the district judge shall be filed within ten (10) days after the filing of the
objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 12th day of August, 2002.

David M. Cohen
United States Magistrate Judge
DEBRA SM TH FRANCI S JACKSON, ESQ
plaintiff [ COR LD NTC]

JACKSON & MACNI CHOL

85 I NDI A STREET

P. 0. BOX 17713
PORTLAND, ME 04112-8713
207-772-9000

SOCI AL SECURI TY ADM NI STRATI ON JAMES M MOORE, Esq.
COVWM SSI ONER [ COR LD NTC]
def endant U . S. ATTORNEY'S OFFI CE
P. 0. BOX 2460
BANGOR, ME 04402- 2460
945- 0344

ESKUNDER BOYD, ESQ
[ COR LD NTC]

ASSI STANT REGI ONAL COUNSEL
OFFI CE OF THE CHI EF COUNSEL,
REGI ON 1

2225 J.F. K. FEDERAL BUI LDI NG
BOSTON, MA 02203

617/ 565- 4277

HUNG TRAN

(617) 565- 4287
[ COR LD NTC]

12



OFFI CE OF GENERAL COUNSEL
SOCI AL SECURI TY ADM NI STRATI ON
JFK FEDERAL BUI LDI NG

ROOM 625

BOSTON, MA 02203

(617) 565- 4277

13



