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REPORT AND RECOMMENDED DECI SION?

This Supplemental Security Income (“SSI”) appeal raises the issue whether substantial
evidence supports the commissioner’ s determination that the plaintiff, who suffers from borderline
intellectual functioning, a depressive disorder, cervical degenerative disc disease, a lumbar spine
disorder and a knee disorder, is capable of performing substantially the full range of light work. 1
recommend that the decision of the commissioner be affirmed.

In accordance with the commissioner’ s sequential evaluation process, 20 C.F.R. 8§ 416.920;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the administrative

law judge found, in relevant part, that the plaintiff had severe impairments — borderline intell ectual

! Pursuant to Fed. R. Civ. P. 25(d)(1), Acting Commissioner of Sociad Security Larry G. Massanani is subgtituted asthe defendant in
this matter.

% Thisactionis properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has exhaugted his
administrative remedies. The caseis presented as arequest for judicid review by this court pursuant to Loca Rule 16.3(8)(2)(A),
which requires the plaintiff to file an itemized statement of the pecific errors upon which he seeks reversd of the commissioner’s
decision and to complete and file afact sheet available at the Clerk’ s Office. Ora argument was held before me on August 9, 2001,
pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth a ora argument their repective positions with citations to
relevant satutes, regulaions, case authority and page references to the administrative record.



functioning, adepressive disorder, cervical degenerative disc disease, alumbar spinedisorder and a
knee disorder — but that those conditions did not meet or equal any listed in Appendix 1 to Subpart P,
20 C.F.R. § 404 (the “Listings’), Finding 2, Record at 19; that the plaintiff retained the residual
functiona capacity (“RFC”) to perform light work within the limits of the mental RFC found by
Disability Determination Services (“DDS”) (i.e., moderate difficulty with complex tasks, ability to
handle at |east routine concentration and persistence duties, need to work alone rather than with the
public and normal adaptation skills), Finding 3, id.; that based on his RFC the plaintiff could not return
to his past relevant work, Finding 4, id. at 20; and that considering his age (“younger individua™),
education (eighth grade) and vocational background, he was able to perform work existing in
significant numbers in the national economy, Findings 57, id.> The Appeals Council declined to
review the decision, id. at 5-6, making it the final determination of the commissioner, 20 C.F.R.
§416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’ s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. 8 1383(c)(3); Manso-Pizarrov. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion
drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health &
Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The administrative law judge reached Step 5 of the sequential process, at which stage the
burden of proof shifts to the commissioner to show that a claimant can perform work other than his
past relevant work. 20 C.F.R. 8§ 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);

Goodermote, 690 F.2d a 7. The record must contain positive evidence in support of the

% Inthebody of hisopinion, theadministrativelaw judge explainsthat he spplied Rule 202.17 of Table2, Appendix 2 to Subpart P, 20
(continued on next page)



commissioner’ sfindingsregarding the plaintiff’s residua work capacity to perform such other work.
Rosado v. Secretary of Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plaintiff complainsthat the administrativelaw judge (i) made an RFC finding (of capacity
to perform limited light work) unsupported by substantial evidence and erred in determining that the
full range of such work was not too eroded to permit use of the Grid, (ii) failed to obtain an
examination, use amedical adviser or otherwise adequately devel op therecord, ultimately rendering a
decision unsupported by substantial evidence, (iii) made credibility and pain determinations
unsupported by substantial evidence, and (iv) failed to use amedical adviser to assist in determining,
or otherwise adequately consider, whether the plaintiff met aListing. Plaintiff’ sltemized Statement of
Specific Errors (“ Statement of Errors’) (Docket No. 6) at 2-19. On any of these bases the plaintiff
seeksreversal and remand, id. at 1, 19, which the plaintiff’ s counsel clarified at oral argument would
be for purposes of a new hearing. | find the plaintiff’s assertions of error to be without merit and
accordingly recommend that the decision of the commissioner be affirmed.

|. Discussion
A. RFC Finding; Useof Grid

The plaintiff at the outset challenges the RFC findings of the administrative law judge on the
basis that “his physical RFC is severely compromised by his lack of ability to sit and stand for
extended periods and his mental RFC is also compromised.” Id. at 2. He underscores (i) the
existence of well-documented, multiple physical and mental problems,id. at 3, (ii) hisown testimony
at hearing regarding hisfunctional limitations, id. at 3-4, (iv) an RFC assessment by John Kazilionis,

D.O, id. a 3,6 n.2, and (iv) comments by A. J. Butler, Ed.D., a DDS consulting psychologist who

C.F.R. §404 (the“Grid") to reach this conclusion. Record at 19.
* The subheading of the plaintiff’ sthird statement of error notes that, among other things, it concerns misinterpretation of the results of
an MRI. See Statement of Errorsat 12. In fact, no MRI report is discussed in that section. Seeiid. at 12-18.



examined the plaintiff, id. at 4. However, asthe plaintiff acknowledges, thisis not the whole story
told by the record, which a so containsthe reports of four non-examining DDS consultants. See, e.g.,
id. at 4-5; see also Record at 324-36 (Psychiatric Review Technique Form (“PRTF"), Mental RFC
Assessment completed by Ake Akerberg, M.D.), 337-44 (Physical RFC Assessment completed by
Peter L. Lodge, M.D.?), 345-52 (Physical RFC Assessment completed by Gary Weaver, M.D.), 353
65 (PRTF, Menta RFC Assessment completed by Peter G. Allen, Ph.D.).

Counsd for the plaintiff confirmed at oral argument that, with respect to physica RFC, the
plaintiff does not dispute that the two DDS reportsin issue support the findings of the administrative
law judge. See also Statement of Errors at 4-6. He asserts instead that these reports cannot alone
congtitute substantial evidence. 1d. In so arguing, herelieson Rosev. Shalala, 34 F.3d 13 (1st Cir.
1994), for the proposition that when (as here) a claimant aleges severe pain stemming from
documented medical problems, “actua evaluation and assessment” of the degree of functiona
limitation, rather than speculation based on review of acold record, isrequired. Statement of Errors
at 5-6. He derives this principle from the following language in Rose: “ Such an inquiry — into the
functional implications of aclaimant’ s subjective symptoms—isthekind of inquiry for which on-the-
spot examination and observation of claimant might ordinarily be thought important. The subjective
severity of a claimant’s fatigue associated with CFS [chronic fatigue syndrome] is not something
readily evaluated on an algid administrative record.” Rose, 34 F.3d at 19 (citation and internal
quotation marks omitted).

The plaintiff reads this language far too broadly. Were his interpretation correct, the
commissioner would be precluded from relying solely on the reports of non-examining physiciansto

establish RFC in any case in which pain was aleged. To the contrary, Rose stands for the basic

® At ordl argument counsel for the commissioner verified the identity of this medical consultant, whose nameisillegible.



proposition that “the amount of weight that can properly be given the conclusions of non-testifying,
non-examining physicianswill vary with the circumstances, including the nature of theillnessand the
information provided the expert.” Id. at 18 (citationsand internal quotation marks omitted). “In some
cases, written reports submitted by non-testifying, norn-examining physicians cannot alone constitute
substantial evidence, although thisis not anironclad rule.” 1d. (citations omitted).

The “deciding factor” in Rose was “the nature of the illness.” 1d. at 18-19 (citation and
internal quotation marks omitted). There, the non-examining physicianswrongly “relied on what they
discerned as a lack of objective findings sufficient to prove the existence of significant fatigue’
despite the fact that the medical evidence established that Rose had CFS— acondition that reasonably
could be expected to produce that symptom. Id. at 19. Here, unlike in Rose, the two physical RFC
reportsin issue acknowledge that the plaintiff’s symptoms are attributable to medically determinable
impairments, with his back, knee and stomach complaints having been taken into consideration.
Record at 338, 342, 344 (Lodge report), 346, 350, 352 (Weaver report).

In addition, Rose citesan earlier First Circuit case that |eaves no doubt that areport of anon
examining physician can congtitute substantial evidence despite a claimant’ s subjective all egations of
pain. See Rose, 34 F.3d at 19 (citing Berrios Lopez v. Secretary of Health & Human Servs., 951
F.2d 427, 432 (1st Cir. 1991)); Berrios Lopez, 951 F.2d at 432 (“[ T]he ALJ swell-supported doubt
about the intensity of claimant’s aleged pain is yet another factor making it reasonable for the
Secretary to credit the exertional functional conclusions of non-examining physicians—induding their
implicit finding that claimant’s pain does not preclude an exertiona level of light work — over the
contrary findings of claimant’ streating physician.”). For reasons discussed below, the administrative
law judge in this case supportably discounted the magnitude of subjective pain claimed by the

plaintiff.



At oral argument the plaintiff’s counsel voiced an additional complaint concerning physical
RFC —that arestriction on ability to push/pull with lower extremities found by both Drs. Lodge and
Weaver, see Record at 338, 346, precluded reliance on the Grid.° | am not persuaded. The
commissioner may continue to rely exclusively on the Grid if “a non-strength impairment . . . hasthe
effect only of reducing [the relevant] occupational base marginally[.]” Ortizv. Secretary of Health &
Human Servs., 890 F.2d 520, 524 (1st Cir. 1989). Jobs are classified as“light” if they require “a
good deal of walking or standing — the primary difference between sedentary and most light jobs.”
Social Security Regulation 83-10, reprinted in West’'s Social Security Reporting Service Rulings
1983-1991, at 29. “A jobisasointhis[light] category when it involves sitting most of the time but
with some pushing and pulling of armhand or leg-foot controlg[.]” Id. However, inasmuch as
“[r]elatively few unskilled light jobs are performed in aseated position,” id., alimitation in leg-foot
push-pull ability cannot be said to reduce the occupational base for light work more than marginally.

Turning next to the issue of mental RFC, the plaintiff contends that:

1 The PRTF finding of both Drs. Akerberg and Allen that the plaintiff “often” had
“deficiencies of concentration, persistence or pace resulting in failure to complete tasks in atimely
manner (in work settings or elsewhere),” see Record at 331, 360, in itself precluded reliance on the
Grid, Statement of Errors at 7-8.

2. The failure of the administrative law judge to complete a PRTF in itself warrants
remand. Statement of Errorsat 6 n.3, 8 & n.5.

3. Despite examining identical evidence, Drs. Akerberg and Allen arrived at significantly

different conclusions on the extent to which the plaintiff’s mental impairments affected hisfunctioning,

® Theadminigtrativelaw judgeimplicitly adopted the Lodge and Weaver physical RFC findings. See Record a 18 (“[ T]heundersigned
agreeswith the opinions of the DD S recons deration assessment and findsthat Mr. MacDondd retainsthe physica residua functiona
capacity to perform ‘light work as described above].]’”); see also id. at 16-17 (summarizing Lodge and Weaver physicd RFC
(continued on next page)



with Dr. Akerberg recording findingsthat in the plaintiff’ sview underminerelianceon the Grid. Id.a
7. According to the plaintiff, these differences underscore the “ speculative” nature of non-examining
consultants' reports and should have precluded the administrative law judge from validly choosing
between them, necessitating further examination or use of avocational expert instead of the Grid. 1d.
at 7-8.

For the following reasons, none of these pointsis persuasive:

1 As the plaintiff suggests, id. at 6, determination whether a claimant possesses the
mental capacity to perform unskilled work entails two components. “(1) whether a claimant can
perform closeto the full range of unskilled work, and (2) whether he can conform to the demands of a
work setting, regardless of the skill level involved,” Ortiz, 890 F.2d at 526. “Asto the former, the
Secretary has outlined the mental capabilities required for unskilled work as follows: ‘ The basic
demands of competitive remunerative unskilled work include the abilities (on a sustained basis) to
understand, carry out, and remember simple instructions; to respond appropriately to supervision,
coworkers, and usual work stuations; and to deal with changes in a routine work setting.”” Id.
(quoting Socia Security Ruling 85-15, since reprinted in West’ s Social Security Reporting Service
Rulings 1983-1991, at 347). “The related inquiry, rather than involving skill level, concerns a
claimant’ s ability to accommodate the demands of awork setting per se. The Secretary hasindicated
that the mentally impaired ‘ may cease to function effectively when facing such demands as getting to
work regularly . .. and remaining in theworkplacefor afull day[.]’” 1d. at 527 (quoting SSR 85-15,
at 349).

The plaintiff pins his hopes on one finding by Drs. Akerberg and Allen on the PRTF.

However, that form is employed at Steps 2 and 3 of the sequential-evaluation process to assess

findings).



whether a mental condition is severe and, if so, whether it meets or equals the Listings. See, e.g.,
Social Security Ruling 96-8p, reprinted in West’ s Social Security Reporting Service Rulings 1983-
1991 (Supp. 2001), at 147 (“The psychiatric review technique. . . summarized onthe [PRTF] requires
adjudicators to assess an individual’s limitations and restrictions from a mental impairment(s) in
categories identified in the *paragraph B’ and ‘paragraph C’ criteria of the adult mental disorders
listings. The adjudicator must remember that the limitations identified in the ‘paragraph B’ and
‘paragraph C’ criteria [of a PRTF] are not an RFC assessment but are used to rate the severity of
mental impairment(s) at steps 2 and 3 of the sequential evaluation process. The menta RFC
assessment used at steps 4 and 5 of the sequential evaluation process requires a more detailed
assessment[.]”); seealso 20 C.F.R. 8 416.920a(c)(3). A separate mental RFC form (also completed
by both Drs. Akerberg and Allen) is used at Steps4 and 5to assessin significantly greater detail the
extent to which a mental impairment affects RFC. See, e.g., id.

In any event, as counsdl for the plaintiff acknowledged at oral argument, the layout of the
PRTF suggeststhat afinding that aperson*often” has persistence and pace difficulties equateswith a
“moderate” degree of limitation, whereas a finding of “frequent” equates with “marked” and
“congtant” equates with “extreme.” See also, e.g., Record at 331. Indeed, consistent with this
observation, on the separate mental RFC form both Drs. Akerberg and Allen found the plaintiff either
“not significantly limited” or “moderately limited” in all RFC categories relevant both to the skill and
conformity demands of unskilled work, including ability to understand, remember and carry out very
short and ssimple instructions; maintain attention and concentration for extended periods; perform
activitieswithin aschedule, maintain regular attendance and be punctua within customary tolerances;

sustain ordinary routine without specia supervision; accept instructions and respond appropriately to



criticism from supervisors; get along with coworkers or peers; and respond appropriately to changes
in the work setting. 1d. at 333-34, 362-63.”

With respect to the category “Sustained Concentration and Persistence,” Dr. Akerberg
commented: “His sustained concentration and persistence are hampered by anxiety and asad mood but
as far as his mental condition is concerned he is able to function adequately in awork setting. (He
terminated his work because of physical problems with a knee, his back and stomach!), id. at 335,
while Dr. Allen noted: “can handle at least routine.. . . and function within his physical limits,” id. at
364.

The First Circuit has upheld use of the Grid in asimilar situation, finding that even “ moderate”
restrictionsin mental RFC categories did not significantly compromise a claimant’ s capacity for the
full range of unskilled work. Ortiz, 890 F.2d at 527-28; also compare, e.g., SSR 85-15at 347 (a
“substantial loss’ of the ability to meet any of the basic work-related mental activities for unskilled
work would “severely limit the potential occupational base”).

2. Theadminigtrative law judge did complete a PRTF, athough he checked boxes marked
“insufficient evidence” as to all four categories of functional limitation. Seeid. at 21-23. Even
assuming arguendo that the findings of “insufficient evidence” are unsupported by substantia
evidence or otherwise represent a failure to complete the form, the error is harmless inasmuch as
(i) thisportion of the PRTF addresses the question whether a claimant’s mental impairment meets or
equalsaligting, (ii) the plaintiff does not claim that his mental impairments meet or equal aListing,
see generally Statement of Errors, and (iii) with respect to mental RFC, the administrativelaw judge
had the benefit of the Akerberg and Allen mental RFC assessments and adopted the findings of Dr.

Allen, compare Record at 18 with id. at 364.

7 Both Drs. Akerberg and Allen found greater than moderate limitation only in the following mental RFC categories: (i) ability to
(continued on next page)



3. The fact that Drs. Allen and Akerberg arrived at different conclusions based on the
same medical evidence does not mean that their opinions were either “speculative’ or that the
administrative law judge had no basis for choosing between them. Indeed, it is the task of the
administrative law judge to resolve precisely these kinds of conflicts in evidence. See, eg.,
Rodriguez, 647 F.2d at 222 (“The Secretary may (and, under his regulations, must) take medical
evidence. But theresolution of conflictsin the evidence and the determination of the ultimate question
of disability isfor him, not for the doctors or for the courts.”). Moreover, for the reasons discussed
above, even had the administrative law judge chosen to credit the Akerberg rather than the Allen RFC
findings, this still would not have precluded reliance on the Grid.

B. Development of Record

The plaintiff next argues that the record in this case should have been developed further,
particularly inasmuch as the administrative law judge:

1 Erroneously relied onthe DDS physical RFC reports in determining that the plaintiff
was capable of sitting or standing for six hours out of an eight-hour workday, despitethe presence of a
1996 MRI study reflecting disc herniation at L5/S-1 and records showing that the plaintiff had
undergone knee surgery and therapy without improvement. Statement of Errorsat 9.

2. Misconstrued the plaintiff’ stestimony regarding odd jobs he had done and the cessation
of his medications, paving the way for an erroneous credibility finding. 1d. at 9-10.

Asthe First Circuit has explained:

In most instances, where appellant himself fails to establish a sufficient claim of

disability, the Secretary need proceed no further. Dueto the non-adversarial nature of

disability determination proceedings, however, the Secretary has recognized that she

has certain responsibilitieswith regard to the devel opment of evidence and webelieve

thisresponsibility increasesin cases where the appellant is unrepresented, where the
claim itself seems on its face to be substantial, where there are gaps in the evidence

understand and remember detailed instructions and (i) ability to carry out detailed ingtructions. Record at 333-34, 362-63.

10



necessary to areasoned evaluation of the claim, and where it is within the power of

the administrati ve law judge, without undue effort, to see that the gaps are somewhat

filled? asby ordering easily obtained further or more complete reports or requesting

further assistance from a social worker or psychiatrist or key witness.

Heggarty v. Sullivan, 947 F.2d 990, 997 (1st Cir. 1991) (citation and interna quotation marks
omitted).

While arecord (including this one) always could be better developed, | conclude that this
record was adequately developed as a matter of law. First and foremost, the plaintiff at all relevant
times was represented by counsel, removing this case from the ambit of those in which the
commissioner can be said to have a heightened duty of record development. Second, the MRI and
knee-treatment records cited by the plaintiff do not raise serious questions about the DDS findings.
The MRI report does not on itsface definitively diagnose recurrent disc herniation; rather, it indicates
that the abnormality in question more likely is a “focal epidural fibrosis” Record at 307. In any
event, there is no reason to believe the report, which was made in May 1996, id., was not taken into
account by the DDS consultants. The plaintiff did indeed undergo physical therapy commencing in
May 1990 following surgery on his left knee (a tibial osteotomy), see id. at 157, and did have
additional surgery on his left leg in December 1990 (an anterior fascia release) when his pain
persisted, seeid. at 148, 159. Asof October 1, 1993 one of histreating physicians commented: “His
knee is unchanged and as best | can tell he complains of an intermittent recurvatum and back knee
sensation that ispainful. | have suggested to Ricky that heisfocusing too much on amagic solution to
his knee problem and that he needs at this point to except [sic] some degree of knee symptoms.” Id. a
162 (note of William M. Strassberg, M.D.). Nonetheless, the plaintiff’s knee condition was factored

into both DDS physical RFC findings, with Dr. Weaver noting complaints of continued pain. Seeid. &

338-39, 341 (5/13/98 report), 346-47, 349 (Weaver report).

11



Third and finally, the administrative law judge’ s credibility findings are sufficiently supported
to be entitled to deference. See Frustaglia v. Secretary of Health & Human Servs., 829 F.2d 192,
195 (1st Cir. 1987) (“ The credibility determination by the AL J, who observed the claimant, eval uated
his demeanor, and considered how that testimony fit in with the rest of the evidence, is entitled to
deference, especially when supported by specific findings.”). With respect to credibility, the
administrative law judge noted:

[The plaintiff’s] daily activities while imprisoned, ability to work on his mother’s

sheep farm, ability to perform heavy lifting as a carpenter’ s assistant, lack of current

medical treatment or current medications for his asserted pain, al indicate that the

severity of pain and discomfort is not so great in actuality as he alleges. Statements

from othersto Social Security, anotewrittento Social Security, his statementsof daily

activities to clinicians indicate that he is not limited greatly in his mental abilities.
Record at 18.

The plaintiff complainsthat these findings are unwarranted inasmuch as (i) he testified that he
stopped taking Percocet only upon being imprisoned and only because “| had aprescription but they
[thejall authorities] wouldn't giveit to me here,” Statement of Errorsat 10; Record at 38, 50; (ii) he
testified with regard to odd jobs performed on his mother’ s sheep farm that all he did was to “help
clean up around the barns and stuff,” Statement of Errors at 10; Record at 48; (iii) his duties at the
correctional center were minimal and did not approximate full-time work, Statement of Errorsat 10;
Record at 46-47; and (iv) there was no evidence that he did heavy work as a carpenter’s helper for
other than abrief period in July 1998, at which point he had ruptured another disc and needed to be
excused from work, Statement of Errors at 10; Record at 275-78.

Nonetheless, it isuncontroverted that while jailed the plaintiff was not taking Percocet, Record
at 38, and was managing to perform an assigned task monitoring gauges, sweeping and cleaning inthe

boiler room for three hours aday, id. at 46-47. The administrative law judge reasonably could find

that these facts called into doubt the plaintiff’ stestimony that he could not “ stand for alength of time’

12



—only forty-five minutes at atime in one place —and could only walk “probably for an hour” before
needing to stop, rest and sit down. Id. at 32. Regarding heavy constructionwork, the EMMC Family
Practice Center notes cited by the plaintiff merely statein relevant part: “ Pt cameto FPC. Heneedsa
note from Dr Hintermeister to excuse him fromwork. Hefeelshe[’]sherniated another disc. Saw Dr
Turner for last surgery and wants another referral to him,” id. at 277 (note of July 13, 1998), and
“presents with worsening symptoms. [Clan’t dleep at night. [P]ercocet helpshimrest. ... [W]orks
with carpenter lifting heavy objects, wants note for missing work last 3-4 days,” id. at 275 (note of
July 18, 1998). These notes establish neither that the construction work was of short duration nor that
the plaintiff in fact herniated another disc. The administrative law judge reasonably viewed the
reported heavy construction work as cutting against the plaintiff’s subjective complaints of severe
limitation.®

In short, this was not a case in which “there [were] gaps in the evidence necessary to a
reasoned evaluation of the claim.”®

C. Credibility and Pain Deter minations

In histhird statement of error, the plaintiff reiterates his contention that the credibility findings
of the administrative law judge are not entitled to deference and asserts that the administrative law
judge failed to evaluate his subjective complaints of pain in accordance with Avery v. Secretary of

Health and Human Servs., 797 F.2d 19, 21 (1st Cir. 1986). Statement of Errorsat 12-18. Thefirst

claimed error is without merit for the reasons discussed above.

8 The plaintiff alsoindicated to treating physicians on other occasionsthat he had obtained work or wasworking. See, e.g., Record at
292 (December 8, 1997 note of Clay M. Triplehorn, D.O., stating that plaintiff had started job for snow-machinetrailer company),
310 (May 3, 1996 note of Dr. Triplehorn stating that plaintiff given awork excuse a his request).

® The plantiff arguesthat this caseis Smilar to Hawkins v. Chater, 113 F.3d 1162 (10th Cir. 1997), in which the Court of Appeals
for the Tenth Circuit remanded for further development of the record. See Statement of Errorsat 11. Itisnot. In Hawkins the
adminigrative law judge had concluded at Step 2, based solely on a misreading of the bare medica records, that the plaintiff's
hypertension and chest- pain conditions were non-severe. Hawkins, 113 F.3d at 1169-70.

13



Turning to the second claimed error, Avery instructs that an adjudicator “be aware that
symptoms, such aspain, can result in greater severity of impairment than may be clearly demonstrated
by the objective physical manifestations of adisorder.” Avery, 797 F.2d at 23 (citation and internal
quotation marks omitted). “Thus, before acomplete evaluation of thisindividual’ s RFC can be made,
afull description of theindividual’ s prior work record, daily activities and any additional statements
from the claimant, his or her treating physician or other third party relativeto the alleged pain must be
considered.” Id. (citation and internal quotation marks omitted).

Social Security Ruling 96-7p, promul gated subsequent to Avery, describes evidencerel evant
to evaluation of pain and other claimed symptomology as including:

1. Theindividua’sdaily activities;

2. Thelocation, duration, frequency, and intensity of the individual’s pain or
other symptoms,

3. Factorsthat precipitate and aggravate the symptoms;

4. The type, dosage, effectiveness, and side effects of any medication the
individual takes or has taken to alleviate pain or other symptoms;

5. Treatment, other than medication, the individual receives or has received
for relief of pain or other symptoms,

6. Any measures other than treatment the individual usesor hasused torelieve
pain or other symptoms (e.g., lying flat on his or her back, standing for 15 to 20
minutes every hour, or deeping on aboard); and

7. Any other factors concerning the individua’s functional limitations and
restrictions due to pain or other symptoms.

Social Security Ruling 96-7p, reprinted in West’ s Social Security Reporting Service Rulings 1983-
1991 (Supp. 2001), at 135. After obtaining such information the adminigtrative law judge must makea
credibility finding regarding the claimed pain or other symptomology. See, e.qg., id. at 137 (“The

determination or decision must contain specific reasonsfor the finding on credibility, supported by the

14



evidencein the caserecord, and must be sufficiently specific to makeclear to theindividual andto any
subsequent reviewers the weight the adjudicator gave to the individual’ s statements and the reasons
for that weight.”). On review, the supportability of this determination is assessed on the basis
described above — i.e., “entitled to deference, especially when supported by specific findings.”
Frustaglia, 829 F.2d at 195.

The plaintiff identifies two asserted Avery errors: (i) that the administrative law judgefailed
even to mention the need to consider the Avery factorsand that (i) his credibility findings concerning
pain do not amount to a“fair criticism” in light of the overall medical records, which reveal extensive
treatment and consistent complaints of pain to treating physicians. Statement of Errorsat 17-18. The
first claimed error isitself erroneous. The administrative law judge both outlined the Avery factors
and discussed why he concluded, based on analysis of several of those factors, that the plaintiff’s
claimsof disabling pain were not entirely credible. See Record at 17-18.%° The second claimed error,
which again restates the theme of improper credibility determination, is unpersuasive for the reasons
discussed above.

D. Consideration of Listings

In hisfinal statement of error, the plaintiff claims that the administrative law judge failed to
give adequate consideration to whether his spine impairments met or equaled Listing 1.05(C),
asserting that “[w]hen there is significant evidence showing that an impairment is at least arguably
closetoalisting the ALJmust discuss the evidence on whether alisting ismet or equaled and explain
the underlying reasoning.” Statement of Errors at 18.

Listing 1.05(C) statesin its entirety:

1911 addition, in response to questions posed dther by the adminigtrative law judge or by his attorney, the plaintiff gave hearing
testimony touching on the Avery factors, including hisactivities of daily living, hisuse of medications or other pain-relief measuresand
the nature of the pain and functiond restriction he claimed. See generally Record at 30-51.
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Other vertebrogenic disorders (e.g., herniated nucleus puplosus, spinal
stenosis) with thefollowing persisting for at least 3 months despite prescribed therapy
and expected to last 12 months. With both 1 and 2:

1. Pain, muscle spasm, and significant limitation of motion in the spine; and

2. Appropriate radicular distribution of significant motor loss with muscle
weakness and sensory and reflex loss.

The administrative law judge’ s Step 3 analysisisindeed conclusory. See Record at 18 (“At
Step 3 of the sequentia evaluation process, [the plaintiff] has no impairment which meets or is
equivaent in severity to an impairment listed in Appendix 1 of the regulations.”). However, the
medical evidence identified by the plaintiff’s counsel at oral argument falls considerably short of
meeting the plaintiff’ sown premisethat “thereis significant evidence showing that animpairment isat
least arguably closeto alisting.” At ora argument the plaintiff’s counsel pinpointed (i) a July 13,
1998 office note of Brian P. Fitzpatrick, M.D., id. at 275-76, (ii) theMay 1996 MRI report, id. & 307,
and (iii) April 1996 and June 1996 notes of Dr. Triplehorn, for which he provided no page numbers
but which appear to be located at id. at 305-06, 312-14.

Theplaintiff did consult Dr. Fitzpatrick on July 13, 1998 “with achief complaint of back pain,
numbnessin legs of 2 monthsduration,” id. at 276, but on musculoskeletal examination Dr. Fitzpatrick
found normal range of motion, muscle strength and tone, id. at 275. TheMay 1996 MRI interpretation
did not definitively diagnose a herniated disc. Seeid. at 307. On April 25, 1996 Dr. Triplehorn
assessed the plaintiff ashaving “[p]ersisting chronic lower back pain with radiation down theright leg
with apparent decreased sensation to sharp stimuli in the lateral aspect of theright foot since L5-S1
discectomy October 1995 by Dr. Turner.” Id. at 313. But he detected no muscular weakness and
noted that the plaintiff reportedly had “done well” at physical therapy — to the point where, per his
physical therapists, he might be ready for a work-conditioning program. 1d. The June 1996 office

noteisuninstructive, merely stating that Dr. Triplehorn awaited the results of an MRI. 1d. at 305-06.
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In these reports, | glean no definitive evidence of disc herniation or of the types of extremerestrictions
— e.g., “dggnificant limitation of motion in the spine’ and “significant motor loss with muscle
weakness’ —required by Listing 1.05(C).

Nor did the plaintiff focus the attention of the administrative law judge at hearing on a Step 3
claim; to the contrary, counsel for the plaintiff underscored the issue of RFC, see Record at 28-29,
which is relevant only if a clamant’s condition does not meet or equa a Listing. Under such
circumstances the administrative law judge ordinarily isnot faulted for failing to devel op the record
further. See, e.g., Hawkins, 113 F.3d at 1167 (when a clamant is represented by counsel an
administrative law judge “should ordinarily be entitled to rely on the claimant’ s counsel to structure
and present claimant’ s casein away that the claimant’ s claims are adequately explored”); compare,
e.g., Diazv. Secretary of Health & Human Servs., 746 F.2d 921, 924 (1st Cir. 1984) (“[E]ven though
claimant specifically argued to both the ALJ and the Appeals Council that he met listing 111.09, the
Secretary’ s opinion contains no mention of that listing or findings with respect to it. This absence
renders the decision inadequate to permit effective judicial review.”)."

[1. Concluson

For theforegoing reasons, | recommend that the decision of the commissioner be AFFIRMED.

NOTICE

" Moreover, two of the three cases on which the plaintiff rdlies are distinguishable from the instant casein thet the plaintiffs there had
put considerably more evidence on thetablethat they did in fact meetor equa aLigting. InGrovesv. Apfel, 148 F.3d 809, 811 (7th

Cir. 1998), the Court of Appealsfor the Seventh Circuit held the Step 3 finding of the administrative law judgethat the plaintiff did not
meet Ligting 1.05(C) “andyticaly inadequate — in aword, unreasoned” inview of his utter failure to discuss competing evidence by a
treating physician implying that the plaintiff did meet the Ligting. In Olsonv. Apfel, 17 F. Supp.2d 783, 787-88 (N.D. I11. 1998), the
Digtrict Court for the Northern Didtrict of Illinois held inter alia that the poorly explicated Step 3 decision of the administrative law

judgewas not supported by substantiad evidence, but did so againgt the backdrop “ that the evidencein support of afinding thet Plaintiff

isdisabled is more than substantid. It isoverwheming[,]” id. a 792. Thethird case, Clifton v. Chater, 79 F.3d 1007 (10th Cir.

1996), could be construed to stand for the proposition that an inadequate Step 3 discussion, without more, merits remand for further
proceedings. However, | find no First Circuit caseindicating that poor explication on the part of an administrativelaw judge condtitutes
per sereversible error in the redlm of Socid Security adjudications.
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A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 13th day of August, 2001.

David M. Cohen
United States Magistrate Judge
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