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RECOMMENDED DECISION ON CROSS-MOTIONS
FOR SUMMARY JUDGMENT AND
MEMORANDUM DECISION ON ANCILLARY MOTIONS

Secretary of the Navy Richard J. Danzig (“Navy”) moves for summary judgment as to both
remaining counts in this employment-discrimination action, while Martha M. Smith seeks summary
judgment as to one of the Navy’ s affirmative defenses. Defendant’s Motion for Summary Judgment,
etc. (“Defendant’s Motion”) (Docket No. 21) at 1; Plaintiff’s Motion for Summary Judgment on
Defendant’ s Second Affirmative Defense, etc. (“Plaintiff’s Motion™) (Docket No. 15) at 1. For the
reasonsthat follow, | recommend that the Defendant’ s M otion be granted in part and denied in part and

that the Plaintiff’s Motion be granted.*

! On November 21, 2000 the court granted amotion by the Navy to dismiss both Smith's claim for punitive damages and Count | of
her complaint, reserving decision on the question whether she could recover attorney feesasto that count. Defendant’ s Motion and
Incorporated Memorandum for Partid Dismissd of Plaintiff’ s Complaint or, inthe Alternative, Summary Judgment (Docket No. 5) &
endorsement thereto.



I. Summary Judgment Standards

Summary judgment isappropriate only if the record shows* that thereisno genuineissueasto
any material fact and that the moving party is entitled to ajudgment as amatter of law.” Fed. R. Civ.
P.56(c). “Inthisregard, ‘material’ meansthat a contested fact hasthe potential to change the outcome
of the suit under the governing law if the dispute over it isresolved favorably to the nonmovant . . . .
By like token, ‘genuine’ means that ‘ the evidence about the fact is such that a reasonable jury could
resolve the point in favor of the nonmoving party . ..."”” McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1<t Cir. 1995) (citations omitted). The party moving for summary judgment must
demonstrate an absence of evidence to support the nonmoving party’ s case. Cel otex Corp. v. Catrett,
477 U.S. 317, 325 (1986).

In determining whether this burden is met, the court must view the record in the light most
favorable to the nonmoving party and give that party the benefit of all reasonable inferencesin its
favor. Cadle Co. v. Hayes, 116 F.3d 957, 959 (1st Cir. 1997). Once the moving party has made a
preliminary showing that no genuine issue of materia fact exists, “the nonmovant must contradict the
showing by pointing to specific facts demonstrating that there is, indeed, a trialworthy issue.”
National Amusements, Inc. v. Town of Dedham, 43 F.3d 731, 735 (1st Cir. 1995) (citing Celotex, 477
U.S. at 324); Fed. R. Civ. P.56(e). “Thisisespeciadly truein respect to claimsor issues on which the
nonmovant bears the burden of proof.” International Ass nof Machinists& Aerospace Workersv.
Winship Green Nursing Ctr., 103 F.3d 196, 200 (1st Cir. 1996) (citations omitted).

[I. Defendant’s Motion
A. Factual Context
Before setting forth the facts cognizable with respect to the Navy’s motion for summary

judgment, | address at the outset a related motion by Smith to strike the bulk of the Navy’s reply



statement of material facts. See generally Plaintiff’s Objection and Motion To Strike Defendant’s
Reply Statement of Material Facts (“Motion To Strike”) (Docket No. 49). Thismotion ostensibly has
two bases: (i) that, in contravention of Local Rule 56, the Navy failed to confine its reply to that

portion of Smith’s opposing statement of material facts containing a separately titled section of

“additional facts’ and (ii) that in any event most of the Navy’s objections to Smith's facts are
meritless. In aconference with counsel held July 10, 2001 counsel for Smith clarified that he moved
to strike only on the first basis.

With the benefit of thisclarification, | deny the Motion To Strike. The mgjority of the Navy’s
responses to Smith’s facts are evidentiary objections (e.g., hearsay, materiality). See generally
Defendant’ s Reply to Plaintiff’s Opposing Statement of Material Facts (“ Defendant’ s Reply SMF”)
(Docket No. 46). Local Rule 56 speaks to the admission, denia or qualification of facts. See, e.q.,
Loc. R. 56(d). Therule neither addresses nor precludes evidentiary objectionsto the presentation of
facts (regardless whether they are “additional” facts ar facts submitted in support of a denia or
qualification). To the extent that the Defendant’ s Reply SMF doesin certain cases squarely deny or
qualify facts (other than the so-called “additional” facts), see, e.g., Defendant’ sReply SMF 17, 14, |
have found those responses unnecessary to consideration of the instant motion and overlook them on
that basis.

With respect to the substance of the Navy’ sevidentiary objections, at the July 10th conference
| permitted counsel for Smith an opportunity to file an affidavit addressing those asserted
deficiencies.? In due course counsel for Smith filed a supplemental declaration aswell asarevised

opposing statement of material facts (incorporating references to the new declaration). See

2 Counsd for the Navy had indicated in his papers that he had no objection to this solution so long as counsd for Smith confined
himsdf to the facts origindly stated. See Opposition to Plaintiff’s Maotion To Strike Defendant’ s Reply Statement of Materid Facts
(“Strike Opposition”) (Docket No. 50) at 2.



Supplemental Declaration of Martha M. Smith (“Smith Supp. Decl.”) (Docket No. 55); Plaintiff’s
[Revised] Opposing Statement of Material Factsin Support of Her Objection to Defendant’ s Motion
for Summary Judgment (“Paintiff’s Opposing SMF’) (Docket No. 56). To the extent the revised
opposing statement of material facts continuesto cite the materialsto which the Navy objected, | rule
that:

1 Smith may rely on her Equal Employment Opportunity (“EEO”) affidavit. Although
the EEO affidavit is not sworn to be true based on Smith’ s personal knowledge, but rather swornto be
“true and complete to the best of [her] knowledge and belief,” see Affidavit [of MarthaMary Smith]
(“Smith EEO Aff.”), attached to Defendant’ s Statement of Undisputed Facts Including Material Facts
(“ Defendant’ sSMF’) (Docket No. 22) at Bates Stamp Nos. 219, 236, it is clear from the nature of the
statementsthemsealvesthat they arein fact made on persona knowledge. Inthe narrow circumstancein
which statements sworn to be true only to an affiant’ sinformation and belief clearly can be discerned
to flow from persona knowledge, such statements may be considered on summary judgment. See
Keating v. Bucks County Water & Sewer Auth., 2000 WL 1888770 at *4 (E.D. Pa. 2000) (noting that,
to extent averments in affidavit sworn to be “true and correct to the best of [affiant’s] knowledge,
information and belief” clearly were based on personal knowledge, they were appropriately
consdered on summary judgment); Murray v. Bath Iron Works Corp., 867 F. Supp. 33, 38 n.5 (D.
Me. 1994) (“[1]f it isclear that the affidavit statements are made on the basis of the affiant’ s personal
knowledge, they satisfy the requirements of Rule 56(e), regardless of a blanket recitation stating
otherwise.”).

2. Smith may not rely on her workers' compensation statement, which is unsworn and

unsigned. See generally Evidence Required in Support of aWorkers Compensation Claim (“ Smith



WC Statement”), attached to Defendant’ s SMF; see also, e.g., Sellersv. Henman, 41 F.3d 1100, 1101
(7th Cir. 1994) (unsigned and therefore unsworn affidavit inadmissible on summary judgment).?

3. Smith adequately verifies (viaa separately submitted declaration) that the allegations
contained in paragraph 50 of her statement of material facts are true to her personal knowledge and
that the conduct described in paragraphs 50(A)-(I) took place up to the point that she reported the
conduct to the Navy’ sEEO counselor. See generally Declaration of MarthaM. Smith (“ Smith Decl.”)
(Docket No. 37). The Navy’s arguments notwithstanding, see Defendant’s Reply SMF at 2, Fed. R.
Civ. P. 56(e) does not proscribe cross-referencing (at least where, ashere, it isclear which averments
are being referenced). See, e.g., Spriggs v. Diamond Auto Glass, 242 F.3d 179, 189 n.13 (4th Cir.
2001) (“ Thedistrict court erroneously characterized the February 10 letter as* unsworn and hearsay
not properly considered on amotion for summary judgment.” To the contrary, Spriggs submitted the
letter with aproperly executed affidavit affirming that the | etter’ s contents were based on his persona
knowledge and accurately reflected the February 7 conversation. Asincorporated by referenceinto
the affidavit, the letter meets the foundational requirements of Fed. R. Civ. P. 56(g).”) (citation
omitted).

With these peripheral issuesresolved, the parties’ statements of material facts, credited to the

extent that they are either admitted (in certain instances solely for purposes of summary judgment) or

3 At the July 10th conference Smith's counsal repeated an argument made in his papers that to the extent the Navy introduced the
documents in issue (including the workers' compensation statement), he was entitled to rely on any materid in the document— or at
least materid on the same pages cited by the Navy —much asif the document had been offered by the Navy at trid and admitted into
evidence. See Moation To Strike at 2. In the absence of any authority for this proposition, | declineto embraceit. Asl construethe
relevant rule, each party on summary judgment isregponsiblefor providing itsown admissible evidencein support of or in oppositionto
amotion for summary judgment. See Fed. R. Civ. P. 56(€) (“ Supporting and opposing affidavits shal be made on persond knowledge
[and] shall st forth such facts as would be admissible in evidence.]”). The Navy offered the EEO affidavit and the workers
compensation statement as admissions of a party-opponent pursuant to Fed. R. Evid. 801(d)(2), see Strike Opposition at 2, whichis
not a basis on which the party that itsdf made the admissions may offer them, see, e.g., 30B M. Graham, Federal Practice and
Procedure § 7015, at 172 n.2 (2000) (“Obvioudy, a prior statement of a party offered by thet party isnot an admission of aparty-
opponent.”) (emphasisin origind).



supported by record citationsin accordance with Local Rule 56, reveal the following material to the
Defendant’s Motion:

On August 19, 1997 the Naval Air Station Brunswick (*“NASB”) hired Smith as an office
automation clerk with no tenure, her temporary job to expire September 30, 1997. Defendant’ sSSMF |
12; Plaintiff’ sOpposing SMF § 12. Her conditions of temporary employment were explained to her,
including that shewasan “at will” employee subject to termination at any time without use of adverse
action and that her temporary appointment did not confer eligibility to be promoted or reassigned to
other positions, or the ability to be noncompetitively converted to a career-conditional appointment.
Id.

On about October 1, 1997 Smith’ stemporary assignment was extended to December 16, 1997.

Id. 18. On about December 4, 1997 her temporary assignment was extended by an additional ninety
daysto March 16, 1998. Id.

On Smith’sfirst day of work she learned that her temporary position had been assigned to the
Office of Information Technology (“I1T”) and that she would be working for Lieutenant Steven Smith
(“Lt. Smith™), who had supervised the IT divison since late 1996. Id. 1 3; Defendant’s SMF | 19;
Smith EEO Aff. at 8. Smith recalled that during her initial meeting with Lt. Smith he asked questions
about her persona life, such aswhether she was married, how many children she had, whether she had
a boyfriend and why she did not have a boyfriend. Defendant’s SMF § 20; Smith WC Statement at
153. Shewas “not comfortable” with these persona questions, which she knew at thetimeLt. Smith
was not supposed to ask. Defendant’s SMF ] 21; Smith EEO Aff. at 8; Smith WC Statement at 153.
Neverthel ess, she expressed no concern and readily answered every question about her professional
and personal life that he asked because she was assuming he was evaluating her professionalism,

capabilities and level of maturity. Defendant’s SMF § 22; Smith EEO Aff. at 8.



During this initial meeting Smith discussed her community work with the City of Bath
Development Office, including her work writing grants. Defendant’ s SMF §23; Smith WC Statement
at 153. Sheasked Lt. Smith if he could help her with the more technical computer-rel ated aspects of
the grant application. Defendant’s SMF § 24; Smith EEO Aff. at 8. Lt. Smith said yes, but not during
business hours because the Navy could not support that kind of thing. Id. He said he could help Smith
after hours. 1d. Smith was glad because she thought she would be able to get the grant much easier
with hishelp. 1d. On Smith’s second day of work Lt. Smith asked her out to dinner that Friday night.
Defendant’s SMF ] 25; Smith WC Statement at 153. She said that she had no money to pay, and Lt.
Smith gracioudly offered to pay. 1d. She asked whether dinner would present aconflict of interest, but
recalls Lt. Smith responding that it would not because they would be doing “ community work.” Id.
She agreed to go out with Lt. Smith the following Friday, August 29, 1997, Defendant’s SMF § 27;
Smith WC Statement at 153-54, athough she did not regard this meeting asadate, Plaintiff’s Opposing
SMF 1 27; Smith EEO Aff. at 9.

On the day of the planned dinner Lt. Smith told Smith that rather than going out for dinner he
wanted to go to the Comedy Connection in Portland (Smith having previoudly told Lt. Smith that she
liked comedy). Defendant’s SMF 1 26, 28; Smith EEO Aff. at 9. Although Smith felt “ uneasy” with
thisproposal, she agreed. Defendant’s SMF 1/ 28; Smith EEO Aff. at 9. At the Comedy Connection,
therewas no dinner and it wastoo noisy to discussthe grant. Defendant’s SMF 9 30; Smith EEO Aff.
a 9. Thefollowing Monday Smith asked Lt. Smith not to talk about how they went to the Comedy
Connection together; shefelt it was*“unprofessional.” Defendant’s SMF ] 31; Smith WC Statement at
154.

Theweek following thetrip to the Comedy Connection Lt. Smith continued to insg st that he till

owed Smith a dinner to the point where Smith felt harassed. Plaintiff’s Opposing SMF ] 32; Smith



EEO Aff. at 10. Lt. Smith aso stated that he sailed every day after work, that he could move around
on his sailboat “like apanther” and that he wanted Smith to go sailing with him. 1d. Heasked Smith
to visit Boothbay Harbor with him, assuring her that they would work on the grant application. Id.
Smith did not want to accept the invitation but felt “stuck.” Plaintiff’s Opposing SMF { 32; Smith
EEO Aff. at 11. Lt. Smith had told her that he would be able to get her job extended. 1d. Smith
accepted theinvitation only reluctantly to “ get it over with” in hopesthat shewould never be placedin
that position again. 1d.

On about September 6, 1997 Smith and Lt. Smith travel ed together to Boothbay Harbor for a
day trip. Defendant’s SMF §32; Smith EEO Aff. at 10. They stopped at anumber of craft places and
together walked all over Boothbay Harbor. Defendant’s SMF 9] 34; Smith EEO Aff. at 10. They had
dinner with friends of Smith’ swhom they happened to meet. Id. Duringthetrip Lt. Smith began to act
asif they were acouple. Plaintiff’s Opposing SMF | 34; Deposition of Martha M. Smith (* Smith
Dep.”), filed with Plaintiff’s Statement of Undisputed Facts in Support of Motion for Summary
Judgment on Defendant’ s Second Affirmative Defense (“Plaintiff’s SMF”) (Docket No. 16), at 113.
He attempted to hold Smith’s hand, and she jerked it away from him. Id. He rubbed up against her,
and she pushed him away. 1d. Smith said “right to his face to make it completely clear” that she
would not date him. Plaintiff’s Opposing SMF §34; Smith Dep. at 112-13. After thevigt, Lt. Smith
took Smith home. Defendant’s SMF ] 35; Smith EEO Aff. at 10. When Lt. Smith apparently tried to
kiss her, she was caught “ off guard” and resisted. 1d. Shetold Lt. Smith she would never date him
and ran into her house. Defendant’s SMF 1 35; Smith EEO Aff. at 10-11.

During approximately the second week of Smith’s employment Lt. Smith began calling her at
home. Defendant’s SMF ] 38; Smith EEO Aff. a 11. The week following the visit to Boothbay

Harbor he called her at home and shared his feelings about personal issues, such as that he had no



friends and no family support, waslonely and valued hisfriendship with her. Defendant’s SMF ] 39;
Plaintiff’s Opposing SMF {1 39. During thistime period he asked Smith severa timesif she would
join him for dinner, but she told him that she was too busy. Defendant’s SMF § 40; Smith WC
Statement at 154. After declining several dinner offers Smith felt that she should invite Lt. Smith over
to her house and explain the situation. Defendant’s SMF 1 41; Smith WC Statement at 154. Shewas
planning to tell Lt. Smith “firmly but nicely again” so that she did not lose her job that she did not want
to go out with him. Plaintiff’s Opposing SMF 142; Smith EEO Aff. a 12. During the week of

September 15, 1997 sheinvited Lt. Smith to her housefor pizza. Defendant’s SMF § 43; Smith EEO
Aff. at 12. Onhisway to Smith’shome, Lt. Smith called on his cell phoneto ask if he could bring his
15-year-old daughter. Defendant’s SMF §/44; Smith EEO Aff. at 12. Smith agreed, but the presence
of the daughter precluded her from discussing with Lt. Smith the nature of their relationship. 1d. After
dinner, Lt. Smith, his daughter and Smith took awalk together on the beach. Defendant’s SMF ] 45;

Smith EEO Aff. at 12. Lt. Smith made Smith uncomfortable, particularly when he tried to grab her
hand and she had to jerk it away. Plaintiff’s Opposing SMF { 45; Smith Dep. at 136-37.

Sometime near the end of that week Smith invited Lt. Smith to join her for awalk after work.
Defendant’s SMF 146; Smith WC Statement at 154. During that walk she told him that she could not
continue to go out with him, explaining that it would impact her job and people' simpression of her.
Defendant’s SMF § 47; Smith WC Statement at 154. She explained that he was bothering her and
making it difficult for her to work productively in IT. Plaintiff’s Opposing SMF 47; Smith Dep. at
140. Sherecalled that Lt. Smith was good about it; “I thought he understood the situation until | got a
card inthemail.” Defendant’s SMF 1/ 48; Smith WC Statement at 154.

On or about September 23, 1997 Smith received acard from Lt. Smith stating: “Thank you so

very much for being afriend and avery special lady inmy life. Lately, | am the happiest whenweare



together or I am having thoughts of you. | understand that | am complicating your lifeand | am very
thankful for the time we have spent together. | carefor you and feel an excitement that | haven't known
for along time. Thinking of you, Steve.” Defendant’s SMF ] 49; Plaintiff’s Opposing SMF { 49.
After receiving this card Smith decided that from then on at work, shewould only say “good morning,”
answer questions briefly, but keep any conversations* curt and professional.” Defendant’s SMF ] 50;
Smith WC Statement at 154.

Lt. Smith responded by trying to prevent Smith's co-workers in the IT Department from
communicating with her. Plaintiff’s Opposing SMF § 50(A); Smith Decl. 1 2. Whenever Smith
attempted to speak with male staff members Lt. Smith would approach her and stand closeto her face,
not saying anything and just staring, making everyone feel uncomfortable. Id. Inaddition, Lt. Smith:

1 Ordered Smith’s male co-workers rot to speak to her for any reason — even if the
subject fell within the scope of her employment responsibilities—and physically confronted some of
those who did. Plaintiff’s Opposing SMF 50(B); Smith Decl. 1 2. He ordered other male military
personnel not to enter the office where Smith worked and instructed her not to initiate any
conversations with them. 1d. This conduct interfered with her ability to perform her job
responsibilities. 1d.

2. Continued to refer to Smithas“dear.” Plaintiff’s Opposing SMF 50(C); Smith Decl.
12

3. Displayed a tendency toward violence that intimidated Smith, including yelling
profanities, throwing objects and damming hisdesk. Plaintiff’s Opposing SMF §50(D); Smith Decl.
112. Petty Officer Gower stayed beyond hisregular working hours and would accompany Smith to her

car because she was afraid to be alone with Lt. Smith. Id.

10



4, Exercised complete control over Smith’s time and whereabouts by keeping her time
card and prohibiting her from leaving the office to attend to business el sewhere on base or eveninthe
same building. Plaintiff’s Opposing SMF § 50(E); Smith Decl. 2. This conduct interfered with
Smith’s ability to perform her job responsibilities. 1d.

5. Continually called Smith at home through December 1998 to discuss highly personal
matters unrelated to work. Plaintiff’s Opposing SMF 9§ 50(F); Smith Decl. § 2.

6. Stared at Smith’ slegsand breasts at work to the point where shefelt compelled to stop
wearing dresses and to cover herself with loose, bulky clothing. Plaintiff’s Opposing SMF  50(G);
Smith Decl. 2.

7. Stood so closeto Smith that he would touch or nudge and push against her. Plaintiff’s
Opposing SMF 1 50(H); Smith Decl. T 2.

8. Repeatedly pressured Smith to go out on dates with him Plaintiff’s Opposing SMF
150(1); Smith Decl. 2.

0. Y elled at Smith inchesfrom her face and, when she lowered her head in fear, lifted her
chin with his hand while she recoiled in fear. Plaintiff’s Opposing SMF 1 50(J); Smith Decl. 2.

10. Ordered Smith to move her chair to sit with him at his desk for no legitimate reason.
Plaintiff’s Opposing SMF 1 50(K); Smith Decl. 2.

11. Frequently asked Smith to provide car rides for him on persona matters. Plaintiff’s
Opposing SMF §50(L); Smith Decl. { 2.

Lt. Smith engaged in the kind of conduct described in paragraphs 1-8, above, throughout
Smith’s employment. Plaintiff’s Opposing § 50(M); Smith Decl.  2-3.

In about September 1997 Smith complained to Chief of IT Jack Y on about Lt. Smith’ sbehavior

and told Yon that she was being sexually harassed by Lt. Smith. Defendant’s SMF | 7, 51-52;

11



Deposition of Chief Jack Yon (“Yon Dep.”), filed with Plaintiff’s SMF, at 9, 36; Smith Dep. at 91,
104. Yonwastheleading chief of IT during the time Smith was a temporary employee there, up until
Y ontransferred out of that department on about December 23, 1997. Defendant’sSMF §7; Plaintiff’s
Opposing SMF § 7; see also Yon Dep. a 9, 44. Smithrecalled that in filling out asexua harassment
survey that was given to everybody on the base she actually wrote on the survey that her military
supervisor, alieutenant, was sexually harassing her. Defendant’s SMF § 53; Plaintiff’s Opposing
SMF §53.

In approximately October 1997 Y oninitiated military sexua harassment training for thewhole
department. Defendant’s SMF  54; Smith WC Statement at 155. This training was prompted by
Smith’s concerns about Lt. Smith. Defendant’s SMF 9 55; Plaintiff’s Opposing SMF 55. Smith
recalled that during the period of timefollowing thetraining she and Lt. Smith worked together every
day and got alot of things accomplished, athough she still kept conversations“ curt and professiona.”

Defendant’s SMF §57; Smith WC Statement at 155. Lt. Smith resumed his inappropriate conduct
after approximately one week. Plaintiff’s Opposing SMF 57; Yon Dep. at 38.

On or about November 1, 1997 Smith had a“terrible altercation” with Lt. Smith over a book
that she gave him about mediation. Defendant’s SMF 9§ 58; Smith Dep. at 173-74. According to
Smith, Lt. Smith screamed and swore at her and said he did not need her book. Defendant’s SMF ] 58
Smith Dep. at 175. Smith was o frightened that she felt compelled to run out the door and stayed
homefor therest of theday. Plaintiff’sOpposing SMF § 58; Smith Dep. at 175-76. The next day, she
returned to work to find acard on her desk from Lt. Smith. Defendant’s SMF 58; Smith Dep. at 176.
The card stated: “Thank[ ] you for standing besideme! | redlly appreciateit eventhough | act likean
ASS sometimes. Y ou arethe most talented, honest, and sweetest woman I’ ve known. 'Y ou are making

a lasting impression on my life — one that [1] like and cherish. | may not always agree with your

12



advice, but it does make melook at thingsdifferently. Thanx [sic]! P.S. If my heads[sic] up my ass—
tell meto pull it out!” Defendant’s SMF 59; Plaintiff’s Opposing SMF 159. Smith was disgusted.
Plaintiff’s Opposing SMF  58; Smith Dep. at 176.

Smith recalled that shortly before Thanksgiving 1997 Lt. Smith called her at hometo discuss
why she was behaving differently toward him and friendlier toward other people. Defendant’s SMF
1 60; Smith WC Statement at 155. Sherecalledtelling Lt. Smith that his behavior was horrible, that he
did not listen to anybody, that he caused peopleto feel he did not care about them, and that he dways
thought negatively. 1d. After this conversation Lt. Smith’s behavior improved, but then he asked if
Smith would date him if he were not her boss. Plaintiff’s Opposing SMF  60; Smith Supp. Decl.
29. Shetold him“never.” 1d. After about one week, he reverted to his prior conduct. Id.

On either January 28 or January 29, 1998 Smith first sought informal EEO counseling.
Defendant’s SMF 1 89; Plaintiff’ s Opposing SMF 89. Inresponse to Smith’s allegationsthe Navy
also assigned amilitary officer from outside the command to investigate the matters raised by Smith.
Id. 791.

Lt. Smith had recommended that Smith be advanced as a temporary employee from a GS-3,
Step 10, to aGS-5 pay grade. Defendant’s SMF 1 92; Declaration [of Jerome Netko] (“Netko Decl.”),
attached to Defendant’s SMF, {1 3. Lt. Smith had advised Jerome Netko, the lieutenant commander at
NASB who was supervisor of the Information Services Department, that he considered Smith to be
performing work beyond her current pay grade. Defendant’s SMF 11 2, 93; Netko Decl.  2-3.
Netko had spoken to Smith about some of the training she was performing at the direction of Lt. Smith
and perceived that shewas doing agood job. Defendant’s SMF 1 93; Netko Decl. 3. Netko had no
reason to question Lt. Smith’s assessment, although he had not personally reviewed the work Smith

was then performing or compared that work with the criteriafor atemporary GS-5 clerical position.

13



Id. Netko initially had agreed to raise thisissue with the Position Management Board (“PMB”), on
which heserved. Defendant’s SMF [ 2, 93; Deposition of Jerome Netko (“Netko Dep.”), filed with
Plaintiff’s SMF, at 36; Netko Decl. 3.
After Smith complained, Netko recommended to Commander Douglas Horsman, the executive

officer of the base who a so served on the PM B, that the PM B table any discussion on the upgradeto a
temporary GS-5 position. Defendant’s SMF 16, 94; Netko Decl. 14, 6. Netko was concerned that,
pending an investigation into Smith’s alegations about Lt. Smith, it would be improper for the
command to consider thisrequest further until it was determined whether Lt. Smith’ srecommendation
was made in part or in whole based on certain improper conduct between Smith and Lt. Smith.
Defendant’ sSMF 1194; Netko Decl. {16. Until the recommended upgrade was determined to be based
solely on Smith’s work performance or on merit, Netko considered that the decision should be
deferred. Id. Netko suggested that, if the investigation determined that Lt. Smith’s recommendation
was based on improper conduct, thiswould be an improper and perhapsillegal basisfor deciding that
Smith should become atemporary employee at a GS-5 pay grade. 1d. Netko believed that Horsman
agreed with his assessment. 1d.

At al timesthat Lt. Smith supervised Smith, he expressed that she was a very good worker
who was valuabl e to the base in terms of the quality of her work, and he did not have any negative or
adverse comments about her. Defendant’s SMF ] 61; Plaintiff’s Opposing SMF § 61. Generally,

everyonein IT thought Smith was doing agood job there. 1d. § 62.

*1n 1997 and 1998 the NASB used the PMB to review and make recommendationsfor dl employment dlocation decisions for the
base. Defendant’s SMF | 14; Netko Decl. 4. The job of the PMB was to evauate the merits of requests for new positions,
congder theavailable funding, andyze the manpower documents and make arecommendation to the commanding officer. Defendant’s
SMF 9 17; Plantiff’s Opposing SMF 17. Therewere timeswhen the PMB did not recommend approva of requestsfor positions
from various department heads and timeswhen its hiring recommendations were not followed by the commander or hisdesignee. 1d.

14



Smith’sjob in IT was atemporary position that could be moved anywhere within the base at
the request of the commanding officer. 1d. 195. Captain Carter, the base commander of NASB during
the time period at issue, and Horsman discussed the appropriateness of changing Smith’s working
environment during the ongoing investigation into matters she had raised. Defendant’s SMF 15, 96;
Netko Decl. 114; Deposition of Douglas E. Horsman (“Horsman Dep.”), filed with Plaintiff’ sSMF, at
49. Kathleen Brainerd, who was then the director of the Family Service Center (“FSC”), had
expressed a need for some additional computer expertise. Defendant’s SMF  96; Declaration of
Mary Ann Green (“Green Decl.”), attached to Defendant’s SMF, § 4. Brainerd had previoudy
expressed a need for clerical and/or technical assistance and was in the process of classifying and
recruiting for an office automation assistant. 1d. Carter and Horsman thought that it would be agood
fit for Smith to have an opportunity to help out at FSC. Defendant’s SMF § 96; Horsman Dep. at 72.

The transfer of Smith to FSC was conditioned on the agreement of both Smith and Brainerd.
Defendant’s SMF 1 97; Green Decl. 4. Smith agreed to thetransfer. 1d. It wasexplained to Smith,
and she appeared to understand, that the transfer would not result in any changein her gradeor pay and
that there was no negative connotation associated with it. 1d.

The parties dispute whether Smith was, or was not, promised a permanent job at FSC.
According to the Navy, Horsman explained to Smith that if she were interested in being consdered for
the office automation assistant position, she would have to apply and be considered just like every
other potential employee, but that the transfer would be an opportunity to learn about the position
firsthand. 1d.> According to Smith, Horsman assured her that hewould arrangefor her to beplacedin

apermanent GS-7 position at FSC, informed her that she would be verbally detailed to FSC until the

® Only asmall percentage of employeesholding temporary jobsat NASB are able to obtain full-time employment. Defendant’' s SMF
1175; Defendant’ s Third Amended Responseto Plaintiff’ sFirst Set of Interrogatories, attached to Defendant’ sSMF, 114. During the
past ten years, temporary employment at NASB hasled to permanent employment (either & NASB or elsawhereinthefedera [civil]
(continued on next page)
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full-time position became available and described her as a “perfect match” for the position.
Plaintiff’s Opposing SMF {11 76, 97; Smith Supp. Decl. 1 33; Smith Dep. at 199-200. These promises
were the reason Smith accepted reassignment to FSC. 1d. Smith was detailed to FSC on February 3,
1998. Defendant’s SMF { 98; Plaintiff’s Opposing SMF  98.

Lt. Smithwason leave at thetime of Smith’stransfer. 1d.999. During ameeting with Smith at
about the time of the transfer, Netko and Horsman assured her that Lt. Smith would have no further
contact with her. 1d. 1100. Nevertheless, on February 9, 1998 an incident occurred during which Lt.
Smith went to FSC as part of aRed Cross community blood drive. Defendant’s SMF § 101; Horsman
Dep. a 71; Smith Dep. at 201. Smith saw Lt. Smith, although she did not have a conversation with
him, and was upset that hewasin the building. 1d. Prior to Lt. Smith’ svisit to FSC no one had spoken
with him about avoiding contact with Smith. Defendant’s SMF § 102; Plaintiff’s Opposing SMF
102. Netko thought Horsman would take care of it, and Horsman thought others were responsible for
informing Lt. Smith. 1d. After Brainerd informed Horsman that Lt. Smith had visited FSC, Horsman
had a very stern conversation with Lt. Smith about the incident. 1d. 1 103.

On February 18, 1998 Smith had her fina EEO interview and on March 5, 1998 filed her
formal EEO complaint. Id. 1104. Smith’stemporary position as an office automation clerk expired
onMarch 16, 1998. 1d. §106. Shenever applied for any other position at NASB. Defendant’s SMF
€1 78; Smith Dep. at 118.°

By letter dated June 11, 1998 the Navy accepted the following issuesfor investigation: “(a) the

complainant alleges that she was subjected to a hostile work environment which was created by

sarvice) less than nine percent of thetime. Id.

® Smith states that she had no reason to apply for any other position because she had received assurancesfirst from Lt. Smith that he
could extend her gppointment and second from Horsman that she would be assigned to a permanent postion in FSC. Paintiff's
Opposing SMF 1 78; Smith Dep. at 119-20, 199-200.
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... Lt. Smith’ sdisplay of sexua attraction toward her.” Plaintiff’sOpposing SMF 107; Affidavit of
LouisB. Butterfield in Opposition to Defendant’ s Motion for Summary Judgment (“ Butterfield Aff.”)
(Docket No. 35) T 2; Letter dated June 11, 1998 from Commanding Officer, Nava Air Station,
Brunswick to Mr. Louis B. Butterfield, Esq., attached as Exh. A to Butterfield Aff., at 1. The Navy
accepted and investigated Smith’ s allegations of incidents occurring both before and after December
14, 1997 that gave rise to her complaint of sex harassment. Plaintiff’s Opposing SMF {108;
Butterfield Aff. 114-5; Letter dated August 3, 2000 from ArmandinaC. Sextonto Ms. Martha Smith &
enclosure thereto (“Final EEO Decision™), attached as Exh. D to Butterfield Aff.
B. Analysis
1. Count Il: Hostile Work Environment

Smith alegesin Count Il of her complaint that the Navy unlawfully discriminated against her
on the basis of her sex in violation of Title VII of the Civil Rights Act of 1964, as amended (“ Title
VI1I1™), through the creation of a hostile work environment. Complaint and Demand for Jury Trial,
Injunctive Relief in Nature of Mandamus Sought (“ Complaint”) (Docket No. 1) 11 27-34. The Navy
seeks summary judgment as to this claim primarily on grounds that (i) the applicable statute of
limitations barsrecovery for most of theincidents about which Smith complains (those occurring prior
to December 14th or 15th, 1997), and (ii) the remaining (timely) incidentsfall short asamatter of law
of constituting an actionable hostile work environment. Defendant’sMotion at 6-12.” Alternatively,
the Navy arguesthat even in the absence of atime bar, the evidence asawholefalls short of creating a

triable workplace-discrimination issue. Id. at 12-14.

" The Navy correctly observes that a federal employee's failure to file a timdly discrimination complaint with an EEO counsdor
condtitutes a failure to exhaust remedies, which in turn precludes suit in federal court. See Defendant’s Motion at 6-7; Velazquez-
Riverav. Danzig, 234 F.3d 790, 794 (1st Cir. 2000); Cano v. United States Postal Serv., 755 F.2d 221, 223 (1st Cir. 1985).
Nonetheless, the late filing of such acomplaint can be excused under certain circumstances, obviating the exhaustion problem. See,
e.g., Velazquez-Rivera, 234 F.3d at 794 (continuing-violation doctrine); Rodger sv. Scott, 901 F. Supp. 224, 228 (N.D. Tex. 1995)
(continued on next page)
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Smith attacks the timeliness defense on multiple fronts, positing (i) waiver based ontheNavy’s
acceptance of the assertedly time-barred incidents for EEO review, (ii) waiver predicated on the
Navy’s failure to plead the statute of limitations as an affirmative defense, (iii) estoppel and
(iv) excuse of any untimeliness by application of the so-called “continuing violation” doctrine.
Plaintiff’ s Objection to Defendant’ sMotion for Summary Judgment, etc. (“ Plaintiff’ s SJOpposition”)
(Docket No. 33) at 2-12. At least two of these theoriesindependently suffice to deflect the statute-of-
limitations defense.

As Smith pointsout, id. at 3, regul ations governing federal-agency EEO investigationsprovide
that “[p]rior to arequest for ahearing in acase, the agency shall dismissan entirecomplaint . . . [t]hat
fails to comply with the applicable time limits . . . unless the agency extends the time limits in
accordance with § 1614.604(c),” 29 C.F.R. § 1614.107(a)(2). Time limits “are subject to waiver,
estoppel and equitable tolling.” 29 C.F.R. § 1614.604(c).

An agency does not waive a timeliness defense merely by accepting or investigating a
discrimination complaint. See, e.g., Ester v. Principi, 250 F.3d 1068, 1072 n.1 (7th Cir. 2001).
However, in this case therewas more: The Navy issued afinal decision on the merits of theincidents
it now asserts are time-barred without so much asaluding to the statute of limitations. See generally
Fina EEO Decison. The Court of Appeals for the Seventh Circuit, confronting identical
circumstances, recently held that “when an agency decides the merits of a complaint, without
addressing the question of timeliness, it has waived a timeliness defense in a subsequent lawsuit.”
Ester, 250 F.3d at 1071-72; see also Bowden v. United States, 106 F.3d 433, 438-39 (D.C. Cir.

1997) (“[W]e have suggested that if [agencies] not only accept and investigate acomplaint, but also

(waiver, estoppd, equitable talling).
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decide it on the merits — al without mentioning timeliness — their failure to raise the issue in the
administrative process may lead to waiver of the defense when the complainant files suit.”).

The Seventh Circuit recognized that “the courts of appeal sthat have considered theissue have
not produced uniform results’ —with one court requiring that an agency have made an explicit finding
of timeliness, and another that an agency have made a finding of discrimination, to be held to have
waived atimeliness defense. Ester, 250 F.3d at 1071. However, the Ester court rested its holding
primarily on Supreme Court precedent and “ strong policy considerations,” noting:

[ T]hevauesof judicial economy, agency autonomy, accuracy and the need for awell-

developed record for review, are all served by requiring objections — even those

objections possessed by the agency itself —to beraised in the agency proceeding. We
decline to adopt a rule that encourages an agency to overlook and leave completely
undeveloped allegations that a particular complaint is untimely. Even more than the
difficulty an agency’s failure to assert a timeliness defense in its own proceeding

causes subsequent courts, it creates asignificant prejudice to plaintiffswho suddenly

must defend a claim of untimeliness never before raised.

Id. at 1072 (citation omitted). If faced with thisissue, the First Circuit likely would concur with this
well-reasoned and persuasive opinion.®. The Navy accordingly waived its timeliness defense by
deciding the merits of Smith’s complaint without addressing the timeliness issue.

In any event, even assuming arguendo that the Navy preserved its timeliness defense at the
administrative level, it waived it in its conduct of the instant litigation. In answering Smith’'s
complaint the Navy omitted to catal ogue the statute of limitations among its affirmative defenses. See
generally Answer (Docket No. 3). “To avoid waiver, adefendant must assert all affirmative defenses
intheanswer.” McKinnonv. Kwong Wah Rest., 83 F.3d 498, 505 (1st Cir. 1996) (citing Fed. R. Civ.

P. 8(a)). The Navy seeksto duck the consequences of itsfailureto plead on two grounds: (i) that it “is

8 The Navy views Ester as“interndly inconsistent” in that it both reaffirms and departs from the well-settled rule that an agency does
not waive atimeiness defense merely by accepting and investigating acomplaint. Reply to Plaintiff’ sOpposition to Summary Judgment
(“Defendant’ sReply™) (Docket No. 45) at 9n.3. | perceive no such tension. A find decision on themeritsisquiteadifferent animd
than a mere acceptance of or investigation into a complaint.
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not asserting the 45-day [statute-of-limitations] rule asan affirmative defense or an * avoidance’ under
Federa Rule of Civil Procedure 8" but rather relies on that rule “to define the factual scope of the
Plaintiff’s timely substantive alegations,” and (ii) that Smith was not prejudiced by the omission.
Defendant’ s Reply at 7-8.

Thefirst point is patently meritless: The Navy clearly seeks summary judgment (or avoidance
of liability) in part on the basis of a statute-of-limitations defense. To the extent that the Navy wished
to pressthe second point, it should have sought to amend its answer pursuant to Fed. R. Civ. P. 15(a),
in which context prejudice (or lack thereof) would have been taken into consideration. See
Depositors Trust Co. v. Sobusky, 692 F.2d 205, 208 (1st Cir. 1982) (“where an affirmative defense
isnot raised in the pleadings, for whatever reason, the party’ s remedy lies through an amendment of
the pleadings’); Jakobsen v. Massachusetts Port Auth., 520 F.2d 810, 813 (1st Cir. 1975) (“The
ordinary consequence of failing to plead an affirmative defenseisitsforced waiver and itsexclusion
from the case. Doubtless, when thereis no prejudice and when fairness dictates, the strictures of this
rulemay berelaxed. Under Rule 15 the district court may and should liberadly allow an amendment to
the pleadingsif prejudice does not result.”) (citations omitted). Nowhere— either in aseparate motion
or inits papers submitted on summary judgment — doesthe Navy request that its pleadings be amended
to add the affirmative defense in question.

The Navy’s final argument is readily dispatched. The Navy contends that, even taking the
assertedly time-barred eventsinto consideration, Smith raises no triable issue that the conduct of Lt.
Smith was severe or pervasive enough to ater the terms and conditions of her employment.
Defendant’s Motion at 12-14; see also O’ Rourke v. City of Providence, 235 F.3d 713, 728 (1st Cir.
2001) (“Title VII . . . alows a plaintiff to prove unlawful discrimination by showing that the

workplaceis permeated with discriminatory intimidation, ridicule, and insult that is sufficiently severe
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or pervasive to ater the conditions of the victim’s employment and create an abusive working
environment.”) (citation and internal quotation marks omitted). To the contrary, Smith adduces
evidence that throughout her short tenure at BNAS, her direct supervisor was unable to control his
attraction to her or jealousy of others attention to her, as aresult of which he interfered in myriad
ways with the performance of her job. Smith contends, and | agree, that atrier of fact (crediting her
version of events) reasonably could conclude that she wasrequired to “run agauntlet of sexual abuse
in return for the privilege of being allowed to work and make aliving.” Plaintiff’s SJ Opposition at
13 (quoting Henson v. City of Dundee, 682 F.2d 897, 902 (11th Cir. 1982) (quoted in O’ Rourke, 235

F.3d at 730)).

2. Count I11: Retaliation

In Count Il of her complaint Smith alleges that the Navy violated Title VII by retaliating
againgt her, including denying her the opportunity for advancement and permanent employment at
NASB, after she filed charges of sex discrimination. Complaint 1 35-39. A plaintiff makes out a
prima facie case of retaliation by showing that “(1) the employee engaged in conduct that Title VII
protects; (2) the employee suffered an adverse employment action; and (3) the adverse action is
causally connected to the protected activity.” Santiago-Ramosv. Centennial P.R. Wireless Corp.,
217 F.3d 46, 57 (1st Cir. 2000). “Once aprimafacie showing has been made, the burden shiftsto the
defendant to articul ate a legitimate, non-retaliatory reason for its employment decision.” Fennell v.
First Step Designs, Ltd, 83 F.3d 526, 535 (1st Cir. 1996). “If the defendant does so, the ultimate
burden falls on the plaintiff to show that the proffered legitimate reason isin fact a pretext and that the

job action was the result of the defendant’ sretaliatory animus.” Id.
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The Navy seekssummary judgment on the ground that neither event occurring after Smith filed
her EEO complaint — her transfer to FSC and the postponement of the upgrade of her temporary
position to a GS-5 level — congtituted an “adverse action” for purposes of retaliation analyss.
Defendant’s Motion at 16-18. Smith presses no argument concerning the FSC transfer, Plaintiff’s SJ
Opposition at 16-19, essentialy conceding the Navy’ s entitlement to summary judgment on that point,
see, e.g., Graham v. United States, 753 F. Supp. 994, 1000 (D. Me. 1990) (“It is settled beyond
peradventure that issues mentioned in a perfunctory manner, unaccompanied by some effort at
developed argumentation are deemed waived.”) (citation and interna quotation marks omitted).
However, she asserts that the Navy took two adverse actions. not only tabling its decision on the
upgrade but a so reneging on an aleged promiseto hire her in apermanent position at FSC. Plaintiff’s
SJ Opposition at 16-19. In her view, both can be causally linked to the filing of her discrimination
complaint. 1d. The Navy responds that (i) Smith offers no evidence controverting the Navy’'s
legitimate justification for the tabling the tabling of the GS-5 upgrade, (ii) in any event the tabling
cannot be “adverse” because it involved no tangible loss of benefits and (iii) Smith adduces
insufficient evidence to establish that the Navy promised her a permanent job at FSC. Defendant’s
Reply at 1-4.

| agree that Smith falls short of generating a triable issue whether the Navy’s proferred
justification for the tabling of consideration of the GS-5 upgrade was a sham; however, | am
unpersuaded that her FSC claim founders.

With respect to the GS-5 upgrade Smith pointsto two pieces of evidence: timing (the proximity
of the adverse action to thefiling of her EEO complaint) and thefact that she generally was considered
a good worker in the IT department. Plaintiff’s SJ Opposition a 17-18. As Smith suggests, the

proximity of an adverse action to the filing of an EEO complaint can sufficeto create an inference of
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retaliatory motive. Seeid. at 18; see also Hodgensv. General Dynamics Corp., 144 F.3d 151, 168
(1st Cir. 1998) (“[C]lose temporal proximity between two events may give rise to an inference of
causal connection. Thus, protected conduct closely followed by adverse action may justify an
inference of retaliatory motive.”) (citation and internal quotation marks omitted). However, in this
case timing is a non-issue: The Navy admits that it tabled consideration of the promotion precisely
because Smith filed her EEO complaint.

Smith’s remaining evidence, that she generally was considered a good worker, weighs too
lightly in the scales to tip the balance to afinding of pretext. At most, it smply casts doubt on the
Navy’ s explanation that, under the circumstances, it considered it prudent to table Lt. Smith’ supgrade
recommendation pending further investigation. This does not suffice to stave off summary judgment.
See, e.g., Shorette v. Rite Aid of Maine, Inc., 155 F.3d 8, 13 (1st Cir. 1998) (a plaintiff “must do
more than cast doubt on therationale proffered by the employer, the evidence must be of such strength
and quality asto permit areasonablefinding that the. . . [adverse action] wasobviously or manifestly
unsupported.”) (citations and internal quotation marks omitted) (emphasisin origina).

The Navy’s remaining argument — that Smith does not properly controvert its evidence with
respect to a permanent FSC job —isconsiderably less persuasive. According to the Navy, Horsman
told Smith that she “would have to apply and be considered just like every other potential employee”
if shewereinterested in the permanent FSC position. Defendant’ s Reply at 2-3 (quoting Green Decl.
14). Smith’s cited materials do in fact dispute this statement head-on, constituting evidence that she
was promised a permanent job at FSC, to wit: that “CDR Horsman told me | would get aGS-7jobin
Family Services. That's the only reason why | agreed to Family Services,” and that “Commander

Horsman told me. . . that | could go over to Family Services; and that would eventually be my full-
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time permanent job.” Id. at 3-4 (quoting Smith EEO Aff. 1128 at Bates Stamp No. 234; Smith Dep. at
199-200).

For the foregoing reasons, the Defendant’ s Motion should be granted solely with respect to any
clam of retaliation (Count 111) based on Smith’s transfer to FSC or the tabling of consideration of
upgrade of her temporary position to a GS-5 level and otherwise denied.

I11. Plaintiff’sMotion
A. Factual Context

In thiscontext, asin the case of the Defendant’ sMation, | again confront at the outset aquibble
over the proper contours of the parties statements of material facts. Specifically, the Navy movesto
filean additional affidavit and declaration (each with attached exhibits) to cure aleged deficienciesin
material submitted in opposition to the Plaintiff’s Motion. See generally Defendant’s Motion for
Leave To File the Appended Affidavit and Declaration Including Attached Documents (“Motion To
File”) (Docket No. 43). For the following reasons, the Motion To Fileis denied:

1 Two of the documents sought to be authenticated via the second Kenney declaration
(NASBRUNSWICK INSTRUCTION 5354.5 and SECNAVIST 5300.26B) never werereferencedin
or submitted with the Navy’'s original response to the Plaintiff’s Motion. Compare Second
Declaration [of Michael P. Kenney] (“Second Kenney Decl.”), filed with Motion To File, 111 3-4&
Exhs. 7-8 thereto with Defendant’ s Response to Plaintiff’ s Statement of Material Factsin Regard to
Paintiff’sMotion for Summary Judgment on Defendant’ s Second Affirmative Defense (“ Defendant’s
Opposing SMF") (Docket No. 30); Declaration [of Michael P. Kenney] (“First Kenney Decl.”),
attached to Defendant’ s Opposing SMF; Affidavit of Authenticity (“First Collins Aff.”), attached to
Defendant’s Opposing SMF, & Exhs. 1-4 thereto. These documents therefore exceed the bounds of

clarifications in response to Smith’s objections.
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2. Two other documents sought to be authenticated via the second Kenney declaration,
SECNAVIST 5300.26C and OPNAYV INSTRUCTION 5354.1D, werereferenced, respectively, inthe
Navy’ s memorandum of law opposing summary judgment and in thefirst Kenney declaration, but notin
the Navy’s statement of opposing facts. Compare Second Kenney Decl. f 4-5& Exh. 9 thereto;
Defendant’s Opposition to Paintiff’s Motion for Summary Judgment on Defendant’'s Second
Affirmative Defense (“ Defendant’ s SJ Opposition”) (Docket No. 29) at 9-10; First Kenney Decl. §3
with Defendant’'s Opposing SMF. In addition, OPNAV INSTRUCTION 5354.1D was merely
referenced in the first Kenney declaration; no copy of the document was provided. These two
documents accordingly are not cognizable on summary judgment. See, e.g., Loc. R. 56(e) (“The court
shall have no independent duty to search or consider any part of the record not specifically referenced
in the parties’ separate statement of facts.”); Pew v. Scopino, 161 F.R.D. 1, 1 (D. Me. 1995) (“The
parties are bound by their [Local Rule 56] Statements of Fact and cannot challenge the court’s
summary judgment decision based on facts not properly presented therein.”).

3. Thefina document sought to be authenticated by the second Kenney affidavit, the so-
called non-punitiveletter of cautionissued to Lt. Smith, cannot be authenticated by Kenney, who from
all that appears neither had personal knowledge of eventsleading to issuance of the letter nor served
as custodian of such records for the Navy. See Second Kenney Decl. 1 2-5.°

4. For al of the above reasons, none of the documents referenced in the second Callins
affidavit is cognizable on summary judgment. See generally Second Affidavit of Authenticity, filed

with Motion To File.

® At the July 10th conference the Navy’ s counsel conceded that the non- punitiveletter of caution is not asdf-authenticating document
pursuant to Fed. R Evid. 902(5). He argued that the document was admissible pursuant to Fed. R. Evid. 902(2) or (8), but
acknowledged when pressed that the certification required under either of those subsectionsislacking.
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With the Motion To File resolved, the parties’ statements of material facts, credited to the
extent that they are either admitted (in certain instances solely for purposes of summary judgment) or
supported by record citations in accordance with Local Rule 56, reveal the following material to the
Maintiff’s Motion:

Smith began employment with the Navy on August 19, 1997 asan office automation clerk inthe
IT Divison at NASB. Plaintiff’s SMF  1; Defendant’s Opposing SMF § 1. Lt. Smith was Smith’'s
first-line supervisor throughout the term of her employment in the IT Divison. Id. 2. Smith’s
temporary appointment was twice extended at the request of Lt. Smith, first in October 1997 and again
in December 1997. 1d. § 3.

The Navy has adopted an Informal Resolution System set forth in abooklet titled “ Resolving
Conflict. .. FollowingtheLight of Personal Behavior” (“Booklet”) as part of itsanti-discrimination
policy. Plaintiff’s SMF 1 4; Deposition of Donald G. Dekker (“Dekker Dep.”), filed with Plaintiff’s
SMF, at 65; Booklet, attached as Exh. 3 to Dekker Dep., at Bates Stamp Nos. 110-11.° The Informal
Resolution System metaphorically describes “behavior zones’ as the colors of atraffic light (e.g.,
“Red means, ‘ Stop, don't doit!’”) and provides methods for employeesto resolve conflict created by
sexua harassment. Plaintiff's SMF § 4; Booklet. The Navy provided a copy of the Informal
Resolution System policy to Smith within the first couple of daysthat she began employment at NASB.

Plaintiff’s SMF { 5; Smith Dep. at 49-50."" Smith read it. Plaintiff’s SMF §5; Smith Dep. at 57.

1 The Navy objects, in essence, that paragraph 4 of the Plaintiff’ s SMF is not supported by thecitations given. Defendant’sOpposing
SMF 14. Thestatements madetherein are adequately supported by the cited portion of the Deposition of Donad G. Dekker and by
the Booklet itsalf, which is salf-authenticating inasmuch asitisan officia Navy publication. See Dekker Dep. at 65; Booklet at Bates
Stamp Nos. 110-11; seealso Fed. R. Evid. 902(5) (describing “[b] ooks, pamphlets, or other publications purporting to beissued by
public authority” as among sdf-authenticating documents).

" The Navy suggeststhat paragraph 5 of the Plaintiff’s SMF isnot supported by thecitationsgiven. Defendant’sOpposing SMF 5.
Although Smith, in the cited portion of her deposition testimony, does not identify the Booklet by exact name or exhibit number, she
dates that she was provided a*“pamphlet” and training with respect to the “red light, yellow light” concept. See Smith Dep. at 49.
Further, the Navy acknowledges that Smith produced the Booklet in response to adocument request. Defendant’s Opposing SMF
14. 1 agreewith the Navy that the sweeping statement that Smith “followed the policy” is not supported by the citations given. Smith
(continued on next page)
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However, she said that she considered it “useless’ to her and added: “Red light, green light, yellow
light. Peoplelaugh about it when you say yellow light or red light.” Defendant’s Opposing SMF 1 4;
Smith Dep. at 59.%

The Booklet states in part, “The Informal Resolution System enables [the employeg] to
resolve conflicts in the workplace at the lowest possible level.” Defendant’s Opposing SMF § 6;
Booklet at 1.** The Booklet describes “ Behavior Zones,” noting that “[b]ehavior can fall into three
different zones, just likethered, yellow, and green of thetrafficlight.” Defendant’s Opposing SMF
4; Booklet at 3. “Red means, ‘Stop, don’'t do it!"” Id. “Red zone behavior is ALWAYS
UNACCEPTABLE and includes asking for sexual favors in return for a good performance
evauation[.]” Id. “Yelow means*Usecaution, preparefor red!”” Id. “Yellow zone behavior is
REGARDED AS INAPPROPRIATE BY MOST PEOPLE and includes making . . . sexua
comments or jokes, violating personal ‘ space’ ; and touching someonein asexually suggestive way.”
Id.

The Booklet further provides:

RESOLUTION OPTIONS

When aconflict occurs, there are three optionsin the Informal Resolution System that
you can use to reach satisfactory resolution. Use as many options as you fed

necessary.

DIRECT APPROACH

merely testified in relevant part that she was trying to take care of her problem with Lt. Smith herself, as per the pamphlet, and asked
Chief Y on to do sexud-harassment training inasmuch as that was what the pamphlet said to do. Smith Dep. at 57-58.

12 Smith recalled that she received training on what to do if she perceived that sexua harassment had occurred, induding lodging a
complaint againg the officer. Defendant’s Opposing SMF 11 4; Smith Dep. at 48-50. She acknowledged that she knew that there
were EEO counsglors available to her. Defendant’s Opposing SMF [ 4; Smith Dep. at 51.

3 To the extent there are minor discrepancies (in punctuation, typeface and thelike) between the Navy’ sextensive quotationsfrom the
Booklet and the Booklet itsdlf, | have followed the format of the origina. | have in addition quoted passages from the Booklet in the
order in which they appear in that document.
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? In person, by approaching the individual (s) involved. First, give yourself timeto
collect your thoughts or cool down. Stay focused on the behavior and itsimpact. Use
common courtesy and ensure your approach is not disrespectful. Y ou may consider
writing down your thoughts before approaching the individual(s) involved. (The
comments do not have to be given to the offending person but can be used as
documentation if you have to resort to formal action.)

? Inwriting, by sending aletter to the offending person stating the facts, your fedings
about the behavior, and expected resolution.
Writing:

Will help collect thoughts and evidence

Will help emotionally

Will help choose and prepare for any option

May be used to make the offending person stop the harassment

May be used as documentation to prove the behavior was unwelcome

INFORMAL THIRD PARTY

? Request assistance from another person. Ask another person to talk with the
individuals involved, accompany you or intervene on your behalf to help resolve the
conflict. Thiswill normally be afriend or co-worker.
TRAINING INFORMATION RESOURCES((TIR)

? Request training or resource materials for presentation to the workplace in the

areas of discriminati on, harassment or inappropriate behavior. Using these materias

isagood method of communicating to the offending person and other individualsin the

workplace, in a non-threatening way, that the behavior is inappropriate.

Training Information Resour cesincludes videos, books, lesson plans, posters and

other materids. Reguest a TIR from your unit TIR Coordinator (usualy the

EQ/DEEOOQ) inwriting or in person. Y ou need not identify yourself. The CO or the

unit commander decidesif using the TIR is appropriate.
Defendant’s Opposing SMF  7; Booklet at 45. The Booklet also states, “Using the Informal
Resolution System does not interfere with your right to use the formal complaint process. Civilians
have 45 days from the date of an alleged discriminatory action to contact an EEO Counselor.”
Defendant’s Opposing SMF [ 4; Booklet at 6. The Booklet further provides:

When [an employee feelsthat he or she has been] the recipient of harassing or
offending behavior . ..

Evaluate
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? What exactly happened?

? What wasthe impact of the behavior?

? Did it disrupt thework environment?

? Would it have offended a reasonable per son?
? Wasbehavior RED, YELLOW or GREEN?
? What are my responsbilities and options?
Take Action

If behavior isRED:

I nform chain of command of actions taken or needed.

Determine whether taking formal action isappropriate or whether the Informal
Resolution System can resolve the problem.

If behavior isYELLOW:

Approach the offending person directly to discuss the situation. (approachina
non-accusatory manner, in case behavior may have been misunder stood)

Send a letter to the offending person stating the facts and [the employee' 5]
feelings about the matter.

Ask another person or supervisor to advise [the employee], accompany [the
employeeg] to the offending person, or intervene on [the employee’ s| behalf.

Ask for a Training I nformation Resource (TIR) for the workplace.

Defendant’ s Opposing SMF ] 4; Booklet at 8-9. After discussing the*Evaluate” and “Take Action”
concepts and reviewing a*“ Sample Format for Letter” for an employee to provide to the “ offending
person,” the Booklet notes: “Remember: If informal options are not successful, you may take formal
action through the chain of command.” Defendant’ s Opposing SMF 1 8; Booklet at 8-9.* TheBooklet

states: “ The Informal Resolution System depends on you and your commitment to resolve conflict

4 The Navy dso notes that Smith produced in discovery a pamphlet titled “Sexud Harassment Drawing the Line” Defendant's
Opposing SMF 4 n4. Itisnot clear from the face of this document, nor does the Navy otherwise make clear, whether it

represented officia Navy policy or how it interacted with officia Navy policy. See Firgt Collins Aff. §14 & Exh. 1 thereto.
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early and at the lowest possible level.” Id. 6. “You can resolve conflict without making a big
incident out of it by using the I nformal Resolution System in your workplace.” Id.

Sometime near the end of the week of September 15, 1997 Smith invited Lt. Smith to join her
for awalk after work. Defendant’ s Opposing SMF 19; Smith WC Statement at 154. During thewalk
Smith told Lt. Smith that she could not continue to go out with him, that it would impact her job and
people' s impression of her. Id. Smith recaled that Lt. Smith “was good about it; | thought he
understood the situation until | got acardinthemail.” 1d. Inabout September 1997 Smith complained
to Chief Petty Officer Jack Y on, who also worked in the IT Department, about Lt. Smith’s behavior.
Paintiff’s SMF § 10; Defendant’ s Opposing SMF 110. Smith recalled that she begged Y on not to say
anything to Lt. Smith. Defendant’s Opposing SMF  11; Smith WC Statement at 155. Nonetheless,
Y on spoke with Lt. Smith, reorganized the office layout and helped designate personal space for
Smith. Plaintiff’'s SMF § 11; Yon Dep. a 24-25, 32-33, 41-42. Smith aso requested, and Yon
provided, anti-harassment training to members of the IT Department, including Lt. Smith. Plaintiff’s
SMF § 12; Smith Dep. at 58-59; Yon Dep. at 36.

The forma complaint process begins with pre-complaint counseling and ends with a final
decision issued by the Navy. Plaintiff’s SMF q 14; Defendant’s Opposing SMF | 14; see also
Deposition of Mary Ann Green, filed with Plaintiff’s SMF, at 64-65. On January 28 or 29, 1998
Smith first sought informal EEO counseling. Defendant’ s Opposing SMF § 15; Green Decl. §3. She

primarily complained that Rick Cooper, the local union president, had harassed her by making

5 The Navy disputesthat Smith requested thetraining, noting that elsawherein her deposition Smith testified that shetold Yon he*had
no right” to do anything about her complaint and thet, dthough Y on said he was prompted by the plaintiff’ scomplaint to do thetraining,
he did not say that sherequested it. Defendant’ s Opposing SMF 1112, Neither statement controvertsthe plaintiff’ sstatement. Smith
testified that she told Yon “he had no right” to take her complaint to anyone esg; the comment does not pertain to and is not
inconsigtent with requesting training. Smith Dep. at 92. Yon merdly tedtified “Yes’ in response to the question, “Was the sexud

harassment training that you gave prompted by [Smith’s| complaint?’ Y on Dep. at 36. Thisdoesnot necessarily mean that Smith did
not request the training.  Smith's cited materids do not support her further assertion that she requested training “ after the firgt two
optionsfaled.”
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reference to her sex and that because of that she lost out on ajob. 1d.; see also Counsdlor’s Intake
Worksheet, attached as Exh. A to Green Decl.; at Bates Stamp No. 18; Declaration [of Rickie V.
Cooper], attached to Defendant’s SMF, 1 13. Lt. Cdr. Netko said he initially spoke to plaintiff to
determineif her complaints about Cooper were union issues or management i ssues, and that during that
discussion she started talking about Lt. Smith. Defendant’ s Opposing SMF 1/ 15; Netko Dep. at 42-43.

Smith's employment a& NASB ended on March 16, 1998 without any further extensions of her

appointment. Plaintiff’s SMF § 17; Defendant’s Opposing SMF  17.

B. Analysis

Initsanswer to Smith’scomplaint the Navy seeksto avoid vicariousliability for the actions of
Lt. Smith in part on the ground that it “ exercised reasonable care to prevent and promptly correct any
sexually harassing behavior” and that Smith “unreasonably failed to take advantage of any preventive
or corrective opportunities provided by the defendant or to avoid harm otherwise.” Answer at 1
(Second Defense). Smith contends that the Navy cannot prove either point, entitling her to summary
judgment asto this so-called Ellerth/Faragher defense. Plaintiff’sMotion at 3-9 (citing Burlington
Indus., Inc. v. Ellerth, 524 U.S. 742 (1998), and Faragher v. City of Boca Raton, 524 U.S. 775
(1998)).%® Inasmuch as a defendant must prove both ements of an Ellerth/Faragher defense by a

preponderance of the evidence, see, e.g., Ellerth, 524 U.S. a 765, and the Navy falls short of

16 gmith correctly observesthat to the extent she proceeds on atheory of direct (in addition to vicarious) liability, theEllerth/Faragher
defenseisnot even applicable. See Plantiff’ sMotiona 5-6; seealso Ellerth, 524 U.S. at 765 (“ An employer issubject to vicarious
liability to avictimized employee for an actionable hogtile environment crested by asupervisor withimmediate (or successvely higher)
authority over theemployee. When no tangible employment action istaken, adefending employer may raise an affirmative defenseto
ligbility or damages, subject to proof by apreponderance of the evidence. The defense comprisestwo necessary dements: (a) that the
employer exercised reasonable care to prevent and correct promptly any sexualy harassing behavior, and (b) that the plaintiff
employee unreasonably failed to take advantage of any preventive or corrective opportunities provided by the employer or to avoid
harm otherwise.”) (citation omitted).
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demonstrating that Smith unreasonably failed to take advantage of the preventive or corrective
opportunitiesthe Navy afforded, Smithisentitled to summary judgment asto this affirmative defense.

A reasonable jury could not conclude that Smith unreasonably failed to heed the Informal
Resolution System protocol — the only Navy sexual-harassment policy properly before the court on
summary judgment. Although the Booklet states that use of informal procedures “does not interfere”
with an employee’ sright to usetheformal EEO process and observesthat an employee hasforty-five
daysfrom the date of an aleged incident to file an EEO complaint, it strongly encourages resolution of
problemsvialessformal means. Only in casesof “red light” behavior doesit state that an employee
must inform the chain of command and even consider (at the outset) taking formal action. Options
outlined for “yellow light” behavior are all informal (confronting the harasser, seeking help from
“another person or supervisor” and requesting training) with the proviso: “Remember: If informal
options are not successful, you may take formal action through the chain of command.” The Booklet
neither indicates that formal action is a necessity at any point when confronting “yellow light”
behavior nor that formal action, if any, should be taken during any particular time framefollowing the
failure of one (or more) attempts at informal resolution.

The Navy suggestsinter alia that Smith confronted “red light” conduct, warranting immediate
report to the chain of command. Defendant’ s SJOpposition at 17. However, theargument ismadein
afactua vaccum; the Navy adduces no evidence that Lt. Smith engaged in “red light” (or any other
particular) behavior. By contrast, the record is clear that Smith was trained shortly after she was
hired regarding the “red light, yellow light” concept and attempted prompt informal resolution of her
problem with Lt. Smith along the lines the Booklet advised. That she may have subjectively

considered the “red light, yellow light” concept silly or useless, seeid. at 17-18, isirrelevant.'’

¥ The Navy relies in part on Madray v. Publix Supermarkets, Inc., 208 F.3d 1290 (11th Cir. 2000), and Coates v. Sundor
(continued on next page)
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Itisnot clear how long Smith pursued informal optionsor at what point she deduced they were
ineffective; however, inasmuch as appears from the Booklet (and in the absence of any evidence that
she confronted “red light” behavior) she never was obligated to make aformal report through thechain
of command, |et alone make such areport within any specific time frame.®® Her delay of at most four
months in moving from informal to forma action and her initia failure to name Lt. Smith as her
harasser (focusing instead on Cooper) therefore cannot, asamatter of law, congtitute an “ unreasonable
failure’ to follow the Navy’s anti-harassment policy as articulated in the Booklet.™

Smith henceis entitled to summary judgment as to the Navy’ s second affirmative defense.

V. Conclusion
For the foregoing reasons, | recommend that the Defendant’s Motion be GRANTED asto any
retaliation claim (Count I11) by Smith based on her transfer to FSC or the tabling of the upgrade of her

temporary jobtoaGS-5 level, and otherwise DENIED; and that the Plaintiff’s Motion be GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report
or proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B)
for which de novo review by the district court is sought, together with a supporting

Brands, Inc., 164 F.3d 1361 (11th Cir. 1999), for the proposition that Smith unreasonably failed to take advantage of corrective
opportunities afforded her. Defendant’s SJ Opposition a 15-16. Both aredigtinguishable. In Madray, the Court of Appedsfor the
Eleventh Circuit held in part that two employees had unreasonably failed to follow ether the employer’ sformd sexud- harassment
policy or itsmoreinforma Open Door Policy in reporting sexua harassment. Madray, 208 F.3d at 1302. However, the Open Door
Policy in Madray provided that if a problem were not resolved, an employee “should” — as opposed to “may” — go higher inthe
management chain, id., and the plaintiffs did not effectively notify management until as much as Sx months after first making informal
complaintsto other employees, id. a 1295. Thepalicy a issuein Coates provided that “‘[g]ny employeewho fed she or sheisbeing
sexudly harassed should immediately contact their [sic] line manager, Personnd Contact, or other manager with whom they [sic] fed
comfortable’” Coates, 164 F.3d at 1364.

18 The Booklet in essencewarned that an employee el ecting not to pursue formal EEO rights risked running afoul of theforty-five day
datute of limitations; however, it did not mandate that those rights be exercised.

19 Although “proof that an employee failed to fulfill the corresponding obligation of reasonable care to avoid harm is not limited to
showing an unreasonable failure to use any complaint procedure provided by the employer[,]” Faragher, 524 U.S. at 807, | do not
congtruethe Navy’ sbrief to arguethat gpart from Smith’ saleged unressonablefailureto follow available Navy complaint procedures
shefailed to mitigate damages for purposes of the Ellerth/Faragher defense. See Defendant’s SJ Opposition at 1, 15-21.
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memorandum, within ten (10) days after being served with a copy thereof. A responsive
memorandum shall be filed within ten (10) days after thefiling of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 20th day of July, 2001.

David M. Cohen
United States Magistrate Judge
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