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RECOMMENDED DECISION ON DEFENDANT'SMOTION TO DISMISS

The defendant, Wal-Mart Stores, Inc., moves to dismiss Counts I, I1I, and V-VIII of the
complaint in this action aleging violation of Title VII of the Civil Rights Act of 1964 (42 U.S.C.
§ 2000e et seq.) and the Maine Human RightsAct (“MHRA”) (5M.R.S.A. 84551 et seq.) aswell as
severa common-law torts. | recommend that the court grant the motion in part and deny it in part.

|. Applicable Legal Standard

The defendant brings the motion pursuant to Fed. R. Civ. P. 12(b)(6), which dealswith failure
to state aclaim upon which relief can be granted. “When evaluating a motion to dismiss under Rule
12(b)(6), [the court] take[s] the well-pleaded facts as they appear in the complaint, extending the
plaintiff every reasonableinferencein her favor.” Pihl v. Massachusetts Dep’t of Educ., 9 F.3d 184,
187 (1st Cir. 1993). The defendant is entitled to dismissal for failure to state a claim only if “it
appears to a certainty that the plaintiff would be unable to recover under any set of facts.” Roma
Constr. Co. v. aRusso, 96 F.3d 566, 569 (1st Cir. 1996); see also Tobin v. University of Maine Sys.,

59 F.Supp.2d 87, 89 (D. Me. 1999).



Il. Factual Background

The complaint includes the following relevant factual allegations. The plaintiff was first
employed by the defendant in its Falmouth, Maine store on October 14, 1998. Complaint (Docket No.
1) 15. She worked four days per week as a member of arestocking and receiving crew. 1d. 6.
During her employment, manageria employees of the defendant made remarks in her presence
including a statement that a certain task was“aman’sjob” and referring to two male employeeswho
were late for a meeting as “ladies.” 1d. 8. Male co-employees were allowed to make sexually-
based remarks and engage in behavior that the plaintiff found offensive. 1d. Theplaintiff reported this
conduct to the appropriate personnel at the store, but no changes occurred. 1d. 9.

On or about December 18, 1998 the plaintiff reported this conduct to the store manager, who
told her to document the events and to meet with him on December 21, 1998. 1d. §10. When the
plaintiff reported for this meeting, she was informed that her employment was terminated. Id. § 11.
The defendant negligently published fase and defamatory statements about the plaintiff’s work
performance. 1d. 1 38.

[11. Discussion

The defendant contends that counts V-V 111, which raise common-law tort claims, are barred by
the exclusivity provisonsof Maine sworkers compensation statutes. Defendant’ sMotion to Dismiss
Countsl, 11, and V-VIII, etc. (“Motion”) (Docket No. 4) at 1-4. Specifically, “[aln employer who has
secured the payment of compensation in conformity with sections 401 to 407 is exempt from civil
actions, either at common law or under [certain specified statutes], involving personal injuries
sustained by an employee arising out of and in the course of employment.” 39-A M.R.SA.8104. The
Maine Law Court held in Li v. C.N. Brown Co., 645 A.2d 606, 608 (Me. 1994), that intentional torts

are included in the statutory bar. It upheld the entry of summary judgment for the employer on clams



of intentiona tort and negligence. 1d. at 607, 609. This holding was re-emphasized in Gordan v.
Cummings, 756 A.2d 942, 945 (Me. 2000). In Knox v. Combined I ns. Co. of Am., 542 A.2d 363, 365-
66 (Me. 1988), the Law Court held that injuries resulting from sexual harassment are covered by the
exclusivity provision. Thiscourt has applied the Law Court’ s holdingsto bar claims of negligent and
intentional infliction of emotional distress, Williams v. Healthreach Network, 2000 WL 760742
(D.Me. Feb. 22, 2000), at *13, negligent training and supervision, Earnhardt v. University of New
England, 1996 WL 400455 (D.Me. July 3, 1996), at * 2, and false imprisonment, Syl vester v. Wal-
Mart Stores, Inc., 1995 WL 788206 (D.Me. Dec. 21, 1995), at *3-4.

In Cole v. Chandler, 752 A.2d 1189, 1196 (Me. 2000), the Law Court held that claims for
defamation, invasion of privacy and interference with advantageous economic relations “are broad
enough to include recovery for economic injuries, aswell as mental or physical injuries,” and to the
extent that an employee alleges that her employer caused economic or reputationa injuries, such
claimsare not barred by the exclusivity provision. The defendant relies on Kilroy v. Husson College,
959 F. Supp. 22 (D. Me. 1997), a case decided before Cole, in support of its contention that the
plaintiff may not recover on her defamation claim — Count V111 of the complaint — because she does
not allege that any such injury was caused by conduct distinct from and unrelated to the conduct that
allegedly violated Title VIl and the MHRA. Motion at 3. However, Kilroy clearly addresses Maine
law asit existed before Cole, 959 F. Supp. at 23-24, and cannot be read to bar recovery for economic
or reputational injury caused by the same conduct asthat which alegedly violated the federal and state
antidiscrimination statutes.

The plaintiff points out that she has asserted a claim for defamation that fits within the Cole
exception to the exclusivity provision, Plaintiff’s Objection to Defendant Wal-Mart Stores, Inc.’s

Motion to Dismiss (“Plaintiff’s Objection”) (Docket No. 5) at 23, and goes on to argue that her



clamsfor negligence, “intentional/recklessinfliction of emotional distress’ and negligent infliction of
emotional distress— CountsV-VII of the complaint— should not be dismissed because each includes
an alegation of economic and reputational injuries,id. a 3. Theformer argument isvalid; the latter
isnot. The plaintiff can only recover once for such injuries, which are fairly included within the
alegationsin Count V111 of her complaint, the defamation count. She cannot rescuethe claimsclearly
barred under Maine law by claiming that de suffered the same economic damages under those
theories that she claims to have suffered due to defamation.

The plaintiff next arguesthat theinjuries giving riseto her tort claims other than defamation did
not occur in the scope of her employment because they arose, at least in part, out of the circumstances
surrounding her termination. 1d. at 3-4. Termination of employment arises out of and in the course of
employment; it could not arise out of anything else. See, e.g., Gordan, 756 A.2d at 943 (terminaion of
employment).

The defendant is entitled to dismissal of Counts V-VII.

The defendant contends that Count V111 must be dismissed because the complaint failsto plead
sufficient factsto support the defamation claim. Motion at 3-4.2 The plaintiff’sresponseisminimal:
“Vierahas sufficiently plead [sic] these injuriesin her Complaint. ... Since Vieirahas plead [sic]
sufficient facts under Rule 8(a) of the Federal Rules of Civil Procedure, her defamation claim should
not be dismissed.” Plaintiff’sObjection at 3. The only paragraph in Count V111 cited by the plaintiff
in connection with this statement, Paragraph 39, would not be sufficient, standing alone, to support her

defamation claim. However, she also alleges in Paragraph 38 that the defendant

! Actudly, in the paragraphs cited by the plaintiff, the only alegation that could conceivably fit within the parameters of Coleisan

assertion that she has suffered and continuesto suffer “injury to representation.” Complaint 127, 32, 36. | assumethat the plaintiff
intended to dlegeinjury to reputation. Seeid. 1 17.

2 The defendant citesMeR.Civ.P. 8(a) in thisregard. Motion at 4. Thefederd rulesof civil procedure govern thisissuein thisaction.
However, the rules are subgtantidly the same.



has negligently published false and defamatory statements defaming Ms.

Vieira's business, occupational or professiona performance, including

statement [sic] that her conduct, characteristics or condition was

incompatible with the proper conduct of her occupation and that she was

discharged for reasons relating to her lack of competence or competent

performance.
Coupled with the allegations in Paragraph 39 that this conduct has caused her economic injury, the
plaintiff has provided sufficient factual allegations, although barely, to survive a motion to dismiss
under Rule 8(a). See Lester v. Powers, 596 A.2d 65, 69 (Me. 1991) (setting out elements of
defamation claim); Rodriguezv. Doral Mortgage Corp., 57 F.3d 1168, 1171 (1st Cir. 1995) (courts
should construe pleadings generoudly, paying more attention to substance than form, aware of
defendant’ sright to know nature of claim asserted). Count V111 issufficient to give the defendant “fair
notice of what the plaintiff’s claim isand thegrounds upon which it rests.” Boston & Maine Corp. v.
Town of Hampton, 987 F.2d 855, 865 (1st Cir. 1993). The defendant is not entitled to dismissal of
Count VIII.

The defendant bases its motion to dismiss Counts | and 111, which alege federd Title VI
violations, on the allegation in Paragraph 14 of the complaint: “Ms. Vieiraisentitled to aright to sue
letter from the EEOC authorizing her to file suit against the Defendant.” 1t contendsthat a plaintiff may
not bring suit under Title VII until she has received aright-to-sueletter, citing 42 U.S.C. 8§ 2000e-5(f).

Motion at 4-5. TheFirst Circuit hasnoted that “[ilnaTitle VIl case, receipt of aright to sueletter is
arequirement that must be satisfied before a plaintiff may bring suit,” although it specifically found
that receipt of such aletter wasirrelevant in that case. Tang v. Sate of Rhode Island, 163 F.3d 7, 14
n.8 (1st Cir. 1998). The plaintiff has appended to her objection acopy of aright-to-sueletter fromthe
EEOC dated November 29, 2000, Plaintiff’s Objection Exh. B, some two months after the complaint

was filed, Docket. The defendant continues to seek dismissal of Counts | and Ill despite the

appearance of this document in the record, suggesting that the plaintiff’ s failure to provide areason



“why shedid not obtain the notice before proceeding to court” requiresdismissal. Defendant’ s Reply
to Plaintiff’ s Objection to Defendant Wal-Mart Stores, Inc.’ sMotion to Dismiss (Docket No. 6) at 3-4.
The practical effect of such adismissal would bethefiling of a separate action based onthe Title VI
clams, an unnecessary duplication of time and effort under the circumstances. While the plaintiff
should not have filed her complaint before receiving the letter, there is no prejudiceto the defendant
under the present circumstances and no need to require her to engage in an essentially empty exercise.
See Perduev. Roy Stone Transfer Corp., 690 F.2d 1091, 1093 (4th Cir. 1982) (entitlement to right-to-
sue letter rather than actual receipt is prerequisite to suit in federal court). The defendant is not
entitled to dismissal of Counts| and 111 on this basis.
Conclusion
For the foregoing reasons, | recommend that the defendant’ s motion to dismissbeGRANTED

asto Counts V, VI and VII of the complaint and otherwise DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright todenovorevienhby
the district court and to appeal the district court’s order.

Dated this 15th day of December, 2000.

David M. Cohen
United States Magistrate Judge
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