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RECOMMENDED DECISION ON DEFENDANTS
MOTIONS FOR SUMMARY JUDGMENT

This consolidated action arises out of the plaintiff’s alleged ouster from a close corporation
in which he and two of the defendants were officers, directors, sharehol ders and employees, and out
of the officer-defendants’ alleged misappropriation of corporate assets. In anindividual complaint
(Civ. No. 95-34-P-C) the plaintiff asserts breach-of-contract claims against the officer-defendants,
John Salterio and Peter Butera, and a claim against Salterio for refusal to permit inspection of the
corporate books and records in violation of 13-A M.R.S.A. 8 626. He aso asserts claims for
appointment of areceiver, dissolution and liquidation of the defendant corporation pursuant to 13-A

M.R.S.A.881115(1)(D), (1)(E) and 1123(3)(E). Finally, heassertsabreach-of-fiduciary-duty clam

1 On May 3, 1995 this court ordered that defendant Consolidated Services Group, Inc. shall
not be required to take any further action in this matter until further court order, that any final
judgment in this matter shall be binding on the corporation, and that any fina judgment on any
matter relating to the corporation shall be binding on any and all other partiesin thiscasein any and
all capacities. Order Staying Proceedings Against Defendant Consolidated Services Group, Inc.
(Docket No. 18).



against Jonathan Fryer, Esq., the attorney who formed the defendant corporation and was trustee of
the shareholders' voting trust. Additionally, in ashareholder derivative complaint (originally filed
as Civ. No. 95-170-P-C)? the plaintiff asserts claims for breach of fiduciary duty and unjust
enrichment against Salterio and Butera, and aclaim for appointment of areceiver. Saterio, Butera
and Fryer move for summary judgment on all counts of both complaints. For the reasons set forth
below, | recommend that Salterio’s and Butera’ s motion be granted in part and denied in part, and

that Fryer’s motion be granted in its entirety.

|. Background

Viewed inthelight most favorableto the plaintiff, the summary judgment record revealsthe
following material facts: From 1980 or 1981 until 1986 defendant John Salterio was employed by
acompany called Coffee Pause, aM assachusetts company that purchased and redi stributed packaged
coffeeand provided related products and services. Deposition of John G. Salterio (* Salterio Dep.”)
at 18-19. Sometime between 1982 and 1985 the plaintiff became a Coffee Pause salesperson,
working indirectly for Salterio. Id. at 30-31. Salterio left Coffee Pause in 1986 to start his own
company in Philadelphia, Pennsylvania called Caribbean Coffee Company, which performed
essentially the same functions as Coffee Pause. Id. at 20-21.

In about mid-1988 the plaintiff and Salterio started a business called Consolidated Services
Group (“CSG”), which distributed coffee and bottled water. See Salterio Dep. at 37, 40, 143-44;

Deposition of Arnold H. Lichtenstein taken May 1, 1995 (“Lichtenstein Dep. I”) at 9-10. CSG was

2 0On June 13, 1995 this court ordered that Civ. No. 95-170-P-C be consolidated with Civ.
No. 95-34-P-C for al purposes. Order on Motion to Consolidate (Docket No. 25).
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a partnership in which the plaintiff and Salterio owned 49% and 51% interests, respectively.
Lichtenstein Dep. | at 13. Their understanding was that Salterio would provide the capital, handle
the books and run the company, the plaintiff would do the sales work, and they would share the
profitsequally. Id. at 12-13.

At some point the plaintiff and Salterio decided to take in other people, Martin Keefe® and
defendant Peter Butera,* to form a corporation. Lichtenstein Dep. | at 10. For a very short time
Butera and Keefe were members of the partnership. Id. at 15-16. Keefe expressed concern, inter
alia, about working for Salterio and letting Salterio be in charge of the business. Id. at 20. Keefe
conditioned his joining CSG on having a written contract that protected himself and the plaintiff.
Id. at 21. It was Keefe' sresponsibility to create the contract to form the corporation. Id. at 16.

Sometime in 1989 Keefe asked defendant Fryer to draft an agreement and “do” an
incorporation. Deposition of Jonathan P. Fryer (“Fryer Dep.”) at 12. Keefe told Fryer generally
what was supposed to go into the agreement, and Fryer viewed himself as a scrivener whose
responsibility wasto place that information in aform and create the corporation. Id. at 13. At some
point Keefe presented a draft incorporation agreement to the plaintiff, Salterio and Butera.
Lichtenstein Dep. | at 25-26. Over the course of approximately twenty hours, covering a period of
three days, the group discussed the terms, including remuneration and share distribution, that were
ultimately set forth in the Corporate Formation Agreement. Id. at 26. They also discussed each

person’ s prospective duties in the corporation. Id. at 27. The plaintiff was to be responsible for

3K eefe al so worked at Coffee Pausewith the plaintiff and Salterio, and wasaminority owner
of Coffee Pause. Lichtenstein Dep. | at 21.

“ Buterais Salterio’ s father-in-law. Salterio Dep. at 143.
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sales, salestraining, finding new accounts and finding a coffee roaster, bottlers and suppliers. Id.
Salterio was to be their “internal specialist broker,” Keefe their salesperson, and Butera their
telemarketing expert. 1d. Finally, the group discussed the terms of their employment agreement.
Id. at 28. The parties met again a few weeks later and spent approximately twenty more hours
discussing redrafted aswell asnewly drafted documentsinvolvedintheincorporation process. Id. at
31-32. Finally, the parties spent several hoursin athird meeting going over the documents line-by-
line before they signed them. Id. at 34.

On April 4, 1989 the plaintiff, Salterio, Butera and K eefe executed an agreement to form a
Massachusetts or Del aware corporation to be called Consolidated Services Group, Inc. (“CSG, Inc.”
or “the corporation”). Corporate Formation Agreement, Exh. 1 to Lichtenstein Dep. I. The
agreement noted that the parties’ individual capital contributions would be set forth in Exhibit A,
but Exhibit A was left blank. 1d. at Art. Il & Exh. A. The shareholders orally agreed that Salterio
would contribute all of the money necessary to capitalize the corporation, Lichtenstein Dep. | at
148-49, as he had done in the preexisting partnership.

The four incorporators also executed an Original Incorporators Voting Trust (“Voting
Trust”), agreeing to deliver their shares to Fryer as voting trustee. Voting Trust, Exh. 2 to
Lichtenstein Dep. I. TheVoting Trust provided that Fryer’ s sole obligation as voting trustee wasto
cast the vote of each share of stock as directed in writing by the respective shareholder. Id. at Art.
VI.

Finally, the incorporators executed an Initial Employment Agreement of Incorporators of
Consolidated Services Group, Inc. (“ Employment Agreement”), Exh. 3to Lichtenstein Dep. |. The

four employee-incorporatorsagreed, inter alia, that at thefirst meeting of the Board of Directorsand



Stockholders of the corporation they would vote to adopt and ratify the Employment Agreement, at
which time the corporation would become a party to the agreement. Id. a 1. The agreement
provided that the corporation could terminate any employee without cause upon thirty dayswritten
notice. Id. at 2. It also set each employee’s initial weekly salary and a formula for determining
saary increases. Id. at 5-6. The agreement contained a restrictive covenant prohibiting any
employee, for three years following termination of his employment, from participating in any
business similar to that conducted by the corporation at the time of termination within a 150-mile
radius of the corporate headquarters. Id. at 8.

Although the Corporate Formation Agreement provided for a Massachusetts or Delaware
corporation, the shareholders agreed to incorporate in Maine, where Salterio resided. Lichtenstein
Dep. | at 38. Articlesof Incorporation werefiled with the Maine Secretary of State for Consolidated
Services Group, Inc. on September 12, 1989, naming Salterio, the plaintiff, Keefe and Buteraasthe
corporation’ sfour directors. Articlesof Incorporation, Exh. 4to Lichtenstein Dep. I. Thedirectors
voted, by unanimous written consent, to elect Salterio President and Clerk, Butera Treasurer,
Lichtenstein First Vice President and Keefe Second Vice President. CSG, Inc. Action taken by
unanimous written consent of all directors without meeting, Exh. 27 to Salterio Dep. The
corporation issued 51 shares of stock to Salterio, 28 to the plaintiff, 15 to Keefe and 6 to Butera.
Stock Certificates 1 through 4, Exh. 23 to Fryer Dep. In accordance with the VVoting Trust, each
stockholder transferred his sharesto Fryer, the voting trustee. 1d.

The corporation never formally voted to adopt and ratify the Employment Agreement. See
Deposition of Arnold H. Lichtenstein taken June 26, 1995 (“Lichtenstein Dep. 11”) at 64-65. The

plaintiff does not recall asking for avote of the shareholders or directorsto adopt the Employment



Agreement. Id. Salterio told the plaintiff that “everything was taken care of,” and the plaintiff
thought that the Employment Agreement was adopted at the first meeting of incorporators. Id.

No assets of the pre-incorporation business, CSG, were ever formally transferred to the
corporation. Salterio Dep. at 137-38. The four shareholders never held a meeting where they sat
down to take action as shareholders. Id. at 137. The corporation never filed atax return or paid
corporate filing fees to the state of Maine. 1d. Its authority to do business was suspended on
September 13, 1991 as aresult of itsfailure to file an annual report as required by 13-A M.R.SA.
§81301. First Amended Complaint (Docket No. 27, Civ. No. 95-34-P-C) 14; Answer of Peter Butera
and John Salterio to First Amended Complaint (Docket No. 31) §4. The business has referred to
itself at varioustimes as Consolidated Services, Consolidated Services, Inc., Consolidated Services
Group, and Consolidated Services Group, Inc. Salterio Dep. at 135-36. From November 9, 1989
to August 7, 1990 Salterio wrote checks from an account in the name of Consolidated Services
Group, Inc. Id. at 16-17 & Exhs. 12 (check register) & 13 (blank checks).

In January 1990 Salterio, signing as president of the corporation, executed a Master
Agreement between New England Coffee Company and CSG, Inc. (“New England Coffee
Agreement”), Exh. 6 to Lichtenstein Dep. |. Salterio concedes that the corporation existed at this
point, and that the corporation itself entered into the contract. Salterio Dep. at 43. The Consolidated
business has generated eighty percent or more of itsincomefrom coffee sal es, which come primarily
from the coffee brokerage contract with New England Coffee Co. Sdlterio Dep. at 114. The
operating statements for the Consolidated business show that commissions from the New England
Coffee Agreement constituted 89.41% of its total salesfor 1994, and 85.38% of its total sales for

1993. Consolidated Services 1994 Operating Statement at 3 (unnumbered page), Exh. 7 to Salterio



Dep.; Consolidated Services 1993 Operating Statement at 4 (unnumbered page) Exh. 8 to Salterio
Dep. For the tax years 1989 through 1993 Salterio has included income and expenses from the
Consolidated business on Schedule C (Profit or Loss from Business or Profession) of his personal
federal income tax return. Salterio Dep. at 10-11.

Sometime before November 1990, Salterio terminated Keefe because he failed to perform
his duties. Lichtenstein Dep. | at 52-53. At that time Salterio owed Keefe approximately two
thousand dollars. Salterio Dep. at 47. Salterio “conversed with Jonathan Fryer and . . . agreedto. . .
pay the $2,000 and write on the check, purchase of stock, and that stock would come back into the
corporation.” Id.

In approximately November 1990 Salterio and Mr. Flowers, Consolidated’ saccountant, told
the plaintiff there was no money to pay him. Lichtenstein Dep. | at 59, 62-63. Sdlterio told the
plaintiff that he could work inthe samefield asthe corporation, provided that he paid the corporation
twenty percent of what he earned. 1d. at 64. Otherwise, he could not do any work that conflicted
with Consolidated’ sbusiness, although Salterio said hewoul d not object to the plaintiff’ sperforming
consulting work. Lichtenstein Dep. Il at 23-24. The plaintiff later told Salterio and Butera that he
could not work for no money, and that he was leaving the business. Lichtenstein Dep. | at 67.

On October 31, 1990 the plaintiff’s attorney wrote to Salterio concerning a proposed
agreement wherein the plaintiff would have resigned as vice president and conveyed all of his
interest in the corporation back to the corporation, and the plaintiff would have the right to solicit
the corporation’ s customerswith respect to marketing and sales programs. See L etter dated Oct. 31,
1990 from Alan S. Biernbaum, Esqg. to Salterio, Exh. 15to Lichtenstein Dep. I1; Letter dated Jan. 8,

1991 from attorney Biernbaum to plaintiff, Exh. 17 to Lichtenstein Dep. I1; Agreement (unexecuted



draft), Exh. 18 to Lichtenstein Dep. Il. Salterio testified that, in late 1990 or early 1991, after
receiving aletter from the plaintiff’ sattorney, he discussed with Fryer the plaintiff’ sdeparturefrom
the business. Salterio Dep. at 85-86.

In aletter dated May 16, 1991 and written at the request of Salterio, voting trustee Fryer
informed the plaintiff that “neither [the plaintiff], Mr. Salterio, or the other stockholders ever
completed the necessary documentation to complete the establishment of the corporation or its
business. ... Itisand has been for sometime my opinion that the corporation never fully cameinto
operation and was abandoned as a venture by the stockholders.” Exh. 7 to Lichtenstein Dep. 1.

On November 29, 1994 the plaintiff’s attorney wrote to Salterio, as clerk of CSG, Inc., to
request inspection of the corporate books and records. Exh. 8 to Lichtenstein Dep. |. Salterio
responded: “Based upon the material facts as | understand them, | am unable to comply with your
request to inspect the records of the corporation. CSG, INC., never had any assets, liabilities, net
worth, or meeting minutes. Because the corporation never operated as such, there are no corporate
records.” Letter dated Dec. 3, 1994 from Salterio to Raph Dyer, Esg. at 2, Exh. 9 to Lichtenstein
Dep. I.

On January 30, 1995 the plaintiff filed hisoriginal complaint, Count | of which alleged that
Salterio refused to permit inspection of the corporate books and records. Complaint (Docket No.
1, Civ. No. 95-34-P-C) 11 41-44. On March 20, 1995 Salterio’s attorney wrote the plaintiff’s
attorney as follows: “I am continuing to gather [records]. They are not, with some exceptions,
corporate records, but rather the records of Consolidated which existed prior to incorporation as a
dbaof Mr. Salterio and continued in that fashion after incorporation.” Final Exh. (unnumbered) at

1 (emphasis added), to Statement of Undisputed Material Facts of Peter Butera and John Salterio



(Docket No. 53).

1. Legal Analysis

A. TheCorporation

The corporation’s legal existence began on September 12, 1989, the date on which the
Articles of Incorporation were endorsed as filed with the Secretary of State. 13-A M.R.SA.
8 406(2). Nevertheless, defendants Salterio and Butera argue that CSG, the business that existed
before the corporation was formed,® never became the property of the corporation. Alternatively,
they arguethat if the business did becomethe property of the corporation, the corporate form should
be disregarded.

The plaintiff and Salterio decided to “take in other people, Mr. Butera and Mr. [Keefe], to
form a corporation.” Lichtenstein Dep. at 10. The future shareholders spent over forty hours
discussing the terms of what became the Corporate Formation Agreement and Employment
Agreement. The corporationwasto carry on essentially the same business as CSG and had the same
employees.

From these facts one can reasonably infer that the parties agreed not ssimply to form a
corporation called CSG, Inc., but to incorporate the preexisting business enterprise known as CSG.
Indeed, CSG used achecking account in the name of Consolidated Services Group, Inc. nearly ayear

before the corporation existed. Check No. 1053, Exh. 28 to Salterio Dep. Evenif the assets of CSG

> Salterio argues that this business was his sole proprietorship, but the plaintiff testified that
it was a partnership. The legal status of the pre-incorporation business is irrelevant to my
recommended decision.



were not transferred to the corporation at the outset, the corporation itself entered into the New
England Coffee Agreement, which generated approximately el ghty percent of thebusiness’ sincome.

Second, Salterio and Butera argue for “reverse”’ piercing of the corporate veil.® “[C]ourts
have been reluctant to disregard thelegal entity of corporationsand will do so with caution and only
when necessary in the interest of justice.” Brennan v. Saco Constr., Inc., 381 A.2d 656, 662 (Me.
1978). Similarly, courtsdo not ignore the corporate entity “in order to allow ashareholder to avoid
the burdens of incorporation.” LaBellev. Crepeau, 593 A.2d 653, 655 (Me. 1991). In this case,
Salterio and Butera voluntarily joined with the plaintiff and Keefe to do business in the corporate
form. The summary judgment record does not support afinding that it is necessary in the interest
of justice to disregard that form. See Fletcher Cyclopedia of Private Corporations 8§ 41.70 at 707
(“[T]he better rule would seem to be that a person who has voluntarily adopted the corporate form
to engage in business is precluded from asking court to disregard that form merely because the

person is disadvantaged by itsuse.”).

B. Thelndividual Complaint

1. Count | (Refusal to Permit Inspection of Cor porate Books and Recor ds)

In Count | the plaintiff alleges that Salterio, as the representative of CSG, Inc., refused to

® Reverse-piercing cases usualy involve“acorporateinsider, or someone claiming through
such individual, attempting to pierce the corporate veil from within so that the corporate entity and
theindividua will be considered one and the same.” Fletcher Cyclopedia of Private Corporations
§41.70 at 706-07 (1990).
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permit the plaintiff to inspect the corporation’s books and records.” Shareholders® such as the
plaintiff have the “right to inspect during normal business hours . . . the corporation’s books and
records of account, minutes of meetings, and list or record of shareholders.” 13-A M.R.S.A.
8 626(2). Sdlterio represented to the plaintiff in his December 3, 1994 letter that there were no
corporate books and records because the corporation never operated. If no books and records
existed, then Salterio’ s statement was not arefusal of the right to inspect. However, the March 20,
1995 |etter from Salterio’s counsel suggests that at least some corporate records existed. Because
the letter does not particularly identify them, it isimpossible to discern whether they had aready
been disclosed to the plaintiff. Accordingly, triable issues of fact preclude summary judgment for
Salterio and CSG, Inc. on Count I.

Salterio argues that the plaintiff is entitled to no damages because he expended no costs in
obtaining access to the corporate books and records. However, after Salterio’s alleged refusal on
December 3, 1994, the plaintiff filed suit seeking an order permitting inspection. Salterio has not
shown that, as amatter of law, the plaintiff is not entitled to the recovery of costs, including “such
reasonabl e expenses and attorney’ sfees as heincurred in bringing the proceeding” seeking an order
directing the inspection. 13-A M.R.S.A. § 626(5)(C).

Section 626(5)(C) also authorizes punitive damages “if the court finds that the refusal to

permit inspection wasin bad faith.” 1d. “Bad faith” meansthelack of honesty in fact or, inthe case

"Because noneof the plaintiff’ sallegationsrelated to thisclaiminvolve Butera, heisentitled
to summary judgment on Count .

8« Any person. .. whohold[s] voting trust certificatesrepresenting sharesaggregating at | east
10% of the outstanding shares of that class,” or such a person’s attorney, is a “shareholder” for
purposes of 13-A M.R.S.A. § 626. 1d. §626(1)(C), (D).
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of a corporate officer or director, the failure to make reasonable inquiry into the facts or exercise
reasonable business judgment. 13-A M.R.S.A. 8§ 102(14). The summary judgment record reflects
that Salterio and the other three incorporators intended to form a corporation; that they legally
formed a corporation; that they carried on the same business as they had prior to incorporation; that
at timesthe businesshelditself out to othersunder the corporate name; and that the corporationitsel f
entered into the agreement that has generated over eighty percent of itsrevenue. Salterio arguesthat
he should not be punished because there may have been a corporation in the technical sense, or
because it took several months for his lawyer to gather the business records. Given Salterio’s
apparent control over the business, hisrepresentation that there were no books and records because
the corporation never operated could reasonably be interpreted as either dishonest in fact, or as
resulting from hisfailure to make areasonableinquiry and exercise reasonable business judgment.
Accordingly, Salterio has failed to show that, as a matter of law, the record does not support a

finding of bad faith.
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2. Count Il (Breach of Fiduciary Duty by Fryer)

Count Il seeks damages arising out of Fryer’salleged “breach of contract, and breach of his
fiduciary duties, while acting in his capacities as Trustee of the VVoting Trust and as attorney for the
Partners’ and [the corporation].” First Amended Complaint 1 50. The Voting Trust specifically
limited Fryer’ s duty as Trustee: “ The sole obligation of the Trustee shall be to cast the vote of each
share of stock pursuant to the written direction of each beneficiary entitled to such share.” Voting
Trust at Art. V1. Theplaintiff clamsthat Fryer cannot so limit his obligations because, asatrustee,
hisdutiesare set forthin 18-A M.R.S.A. 8§ 7-302(a). However, section 7-302 beginswith thewords
“[e]xcept as otherwise provided by the terms of the trust,” id., and in any event voting trusts are not
trustsasdefined under Title18-A, 18-A M.R.S.A. 8 1-201(45). Theplaintiff concedesthat he never
personally, or through an agent, asked Fryer to vote his shares of stock in any respect. Lichtenstein
Dep. | a 50. Accordingly, Fryer breached no duty, fiduciary or otherwise, in his role as voting
trustee.

The plaintiff also claims that Fryer breached his fiduciary duty to the plaintiff by “act[ing]
asthe corporate attorney in providing advice to Salterio about the K eefe pay-off,° [the plaintiff]’s
non-compete [clause in the employment agreement] and [the plaintiff’s] demand to have his
ownership re-purchased.” Plaintiff’s Objection to Motions of the Defendants for Summary

Judgment with Incorporated Memorandum of Law (Docket No. 81) at 23. For purposes of his

° By “Partners’ the plaintiff refers collectively to himself, Salterio, Buteraand Keefe. First
Amended Complaint 1 8.

1% Fryer's advice in the matter of the $2,000 payment to Keefe, which Salterio allegedly
designated as* purchase of stock,” doesnot implicate any fiduciary duty that Fryer owed the plaintiff
as hisformer attorney.
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summary judgment motion, Fryer does not contest that he was acting as an attorney for the partners,
including the plaintiff, during the incorporation process. However, once the incorporation process
was completed Fryer represented the corporation itself. Lichtenstein Dep. |1 at 38-39. The plaintiff
concedes that, except for the incorporation-related work he did on behalf of all four individuals,
Fryer never represented him personally. Id. at 38.

The plaintiff cites no authority for the proposition that alawyer breaches hisfiduciary duty
to aformer client and subjects himself to civil liability by rendering advice, in a matter involving
work donefor aformer client, to aclient whoseinterest conflictswith theformer client’s. Compare
Maritrans G.P., Inc. v. Pepper, Hamilton & Scheetz, 573 A.2d 1001, 1003-04 (Pa. 1990)
(Pennsylvania law does not establish “civil liability for breach of fiduciary duty not to undertake
representation of aclient whose interests are materially adverse to aformer client in asubstantially
related matter”) with Hendry v. Pelland, 73 F.3d 397, 402 (D.C. Cir. 1996) (damagesavailableunder
District of Columbia law for breach of fiduciary duty not to represent multiple clients with
conflicting interests). Assuming, arguendo, that Maine would recognize such a cause of action, the
plaintiff must prove that the attorney’ s breach caused the plaintiff damages. See Hendry, 73 F.3d
at 402 (proof of causation requiredin breach-of-fiduciary-duty claim for compensatory damages, but
not for disgorgement of attorney fees).

The plaintiff cites no evidence that he was damaged by Fryer’s conduct. There is no
suggestion that Fryer used to the plaintiff’ s detriment any confidential information obtained during
theattorney-client relationship. Infact theplaintiff never had any in-person or tel ephonediscussions
with Fryer while Fryer was representing him, and never even met Fryer before the deposition.

Lichtenstein Dep. | at 36. Fryer played absolutely no role in the plaintiff’ salleged termination. Id.
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To the extent that the plaintiff claims Fryer’ s opinion regarding the corporate status was fraudul ent
or a misrepresentation, the plaintiff cannot claim that he was damaged thereby because he did not
rely on Fryer’ sopinion. 1d. at 95; see Plaintiff’ s Statement of Disputed Material Fact Contradicting

Jonathan Fryer (Docket No. 82) 15 (not disputing lack of reliance).

3. Count |11 (Breach of Contract)

In Count 111 the plaintiff asserts a claim for breach of the contracts respecting the formation
and operation of the corporation and for his employment by the corporation. Salterio and Butera
defend by arguing that the plaintiff cannot base his claim in any respect on the terms of the
Employment Agreement because the corporation never executed it. In doing so, however, they
overlook their promise to vote to adopt and ratify the agreement once the corporation was formed.
Their failure to do so deprived the plaintiff of what he had bargained for: protection under the
Employment Agreement. Accordingly, the plaintiff may maintain an action for breach of the
agreement to cause the corporation to enter into the Employment Agreement.

Salterio and Butera further argue that the Employment Agreement is, in any event, invalid
for failure to specify certain essential terms, i.e., the responsibilities of the parties. The agreement
provided that “[a] s soon asthe corporation is up and running, the parties shall delineate in detail the
responsibilities and duties of each employee,” and that, in the meantime, “each employee shall use
his best efforts and shall perform all reasonable services for the promotion of the corporation.”
Employment Agreement at Exhs. A-D. Failure to subsequently set out in writing the specific
responsibilitiesand duties of each employee doesnot invalidate the Employment Agreement. There

iISNno question but that the parties intended to enter into abinding contract. The mere fact that they
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did not write out the specific duties of each employee does not render the contract unenforceable,
becausethe court can determinethe employee’ sresponsibilitiesfrom the circumstancessurrounding
the transaction and the conduct and intentions of the parties. See Smonsv. American Dry Ginger
AleCo., 140 N.E.2d 649, 652 (M ass. 1957) (contract not unenforceable asindefiniteif meaning can
be applied with reasonable certainty by reference to the transaction and attending circumstances);
Associated Credit Servs,, Inc. v. Worcester, 596 N.E.2d 388, 389 (Mass. App.) (“ That the parties
may have chosen to leave one of the terms of the contract indefinite does not render it
unenforceable.”), review denied, 602 N.E.2d 1094 (Mass. 1992).*

Finally, Salterio and Butera argue that the plaintiff is entitled to no damages on this claim
because he was paid for all the work he did at the rate specified in the agreement. The agreement,
however, provides that, while employed by the corporation and until terminated, the plaintiff was
entitled to an initial base salary of $500 per week and to increases based on a formula. The
corporation could terminate employees without cause only upon thirty days written notice. The
summary judgment record reveals no written notice of termination having been provided to the
plaintiff. A rational jury could find that the Employment Agreement was breached when Salterio

orally informed the plaintiff that the corporation had no more money with which to pay him.

4. Counts1V and V (Appointment of Receiver, Dissolution and Liquidation)

In Count V the plaintiff petitionsfor dissolution and liquidation of the corporation pursuant

to 13-A M.R.SA. § 1115, which authorizes dissolution and liquidation where “[t]he acts of the

' The Employment Agreement “shall be construed and enforced as a Massachusetts
contract.” Employment Agreement at 9.
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directors or those in control of the corporation areillegal or fraudulent,” or where “[t]he corporate
assets are being misapplied or wasted.” Id. 8 1115(1)(D), (E). The defendants argue that, because
there is no evidence of a misrepresentation by Salterio or Butera, they are entitled to summary
judgment onthefraud claim. However, consistent with the plaintiff’ sallegations, seeFirst Amended
Complaint 1 62(a), arational jury could find, based on the summary judgment record, that Salterio
fraudulently represented to New England Coffee Co. that the Consolidated business was being
carried on by the corporation, when in fact Salterio treated the business as his sole proprietorship.
Furthermore, the defendants fail to address the claim that corporate assets are being misapplied or
wasted.”® A jury could reasonably find that Salterio’s treatment of the business as his sole

proprietorship constituted misapplication of the corporate assets.™

C. The Shareholder Derivative Complaint

12 The defendants also overlook the claim that Salterio and Buterahave actedillegally inthe
management of the business and affairs of the corporation. The plaintiff allegesthat the defendants
have actedillegally by failing to hold annual meetingsof shareholdersinviolation of 13-A M.R.S.A.
8 603, failing to grant permission to inspect the corporate books and records, in violation of 13-A
M.R.S.A. 8626, failing to keep accurate booksand recordsinviolation of 13-A M.R.S.A. 8625, and
failing to exercise their dutiesin good faith in violation of 13-A M.R.S.A. 8 716. First Amended
Complaint §61(b)-(e). However, thesealleged violations are* not thekind of illegality that justifies
dissolutionunder 13-A M.R.S.A.81115(1)(D).” Thompson'sPoint, Inc.v. SafeHarbor Dev. Corp.,
862 F. Supp. 594, 601 (D. Me. 1994).

The plaintiff also aleges that Salterio, aided and abetted by Butera, has converted the
corporation’ sproperty for hisown useinviolation of 17-A M.R.S.A. 88 353 (theft by unauthorized
taking or transfer) and 358 (theft by misapplication of property). First Amended Complaint 61(a).
Given the absence of briefing by any of the parties on these claims, | express no opinion on their
merits.

13 Section 1123(3)(E) authorizes the court, in an action for dissolution under section 1115,
to appoint areceiver. Having failed to demonstrate that they are entitled to summary judgment on
Count V, the defendants are not entitled to summary judgment on Count IV.
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The plaintiff claimsthat Salterio and Butera are liable for breach of their fiduciary duty as
officersand directors of the corporation, and for unjust enrichment. Buteraarguesthat heisentitled
to summary judgment because “he had nothing to do with the management of the business as
respectsoperationsor finance.” Memorandum in Support of Motion for Summary Judgment of Peter
Butera and John Salterio (Docket No. 52) at 11. The complaint alleges that Salterio and Butera
converted, misapplied and diverted corporate assets and opportunitiesfor their own use, Complaint
(Docket No. 1, Civ. No. 95-170-P-C) 11139, 53, and that Buterahas aided and abetted Salterio in the
breach of Salterio’s fiduciary duties to the corporation, id. 1 50. The only evidence, cited by the
plaintiff, of Butera sinvolvement in the management of the corporation isthat he wrote the checks
for thebusinessduring 1990. Salterio Dep. at 100-01. Based onthisevidence, norational jury could
find Buteraliablefor breach of fiduciary duty or unjust enrichment. Accordingly, | recommend that
the court grant summary judgment for Butera on Counts Il and 111 of the shareholder derivative
complaint.

Salterio argues that the plaintiff has failed to identify any specific act of conversion of
corporate assets. Salterio concedes, however, that the corporation entered into the New England
Coffee Agreement. Nevertheless, he has treated the commissions from that contract as income of
his alleged sole proprietorship, rather than of the corporation. Furthermore, since arational jury
could find that the incorporators agreed to incorporate the preexisting business, CSG, Salterio’s
admitted treatment of the post-incorporation businessas hisown sol e proprietorship could constitute
conversion of corporate assets. Accordingly, | recommend that the court deny Salterio’ smotion for
summary judgment on Counts | and 111 of the shareholder derivative complaint.

The shareholder derivative complaint seeks no relief against Fryer. Complaint (Civ. No.
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95-170-P-C) 1 7. Rather, the plaintiff joined Fryer as a necessary party pursuant to Fed. R. Civ. P.
19 because Fryer was the record owner of the corporation’s outstanding shares. Id. On July 11,
1995 this court denied Fryer’ s motion to dismiss the shareholder derivative complaint. Subsequent
to thefiling of hismotion to dismiss, Fryer’ sattorney delivered to Salterio’ s attorney the original of
Stock Certificate No. 5, bearing on the reverse side a Stock Power executed by Fryer, conveying 51
sharesto Salterio, 28to the plaintiff, 15to Keefeand 8to Butera. Affidavit of ThomasA. Cox., Esg.
(“Cox Aff.”) (Docket No. 64) 13 & Exh. B. At the sametime attorney Cox delivered to Salterio’s
attorney, theplaintiff’ sattorney and K eefe personally stock powerssigned by the plaintiff conveying
to each shareholder his respective interest. Id. 1 4-5 & Exhs. C-F. Thus, Fryer is no longer the
record owner of the corporation’s outstanding shares as aleged in the shareholder derivative
complaint.

The plaintiff does not suggest, nor do | find, any reason why Fryer is now a necessary party
totheshareholder derivativeaction. Accordingly, | recommend that the court grant Fryer’ ssummary

judgment motion on al counts of the shareholder derivative complaint.
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I11. Conclusion

For theforegoing reasons, | recommend that the defendants’ motionsfor summary judgment
on the individual complaint be GRANTED in favor of Butera on Count | (refusal to permit
inspection of corporate books and records), GRANTED infull on Count |1 (breach of fiduciary duty
by Fryer), and otherwise DENIED. | further recommend that the defendants’ motionsfor summary
judgment on the shareholder derivative complaint be GRANTED in full in favor of Fryer,
GRANTED in favor of Butera on Counts Il (breach of fiduciary duty by Butera) and Il (unjust

enrichment), and otherwise DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge's report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo review
by the district court and to appeal the district court's order.

Dated this 19th day of July, 1996.

David M. Cohen
United States Magistrate Judge
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