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RECOMMENDED DECISION ON CROSS-MOTIONS FOR JUDGMENT
BASED ON A STIPULATED RECORD

At issue in this class action is the statutory period of disqualification imposed against
recipientsof federal food stampswho arefound to have committed certain misconduct in connection
with obtaining or using the food stamps. By regulation, the U.S. Secretary of Agriculture
(“Secretary”) and the Maine Department of Human Services (“DHS’) delay, in certain
circumstances, the onset of such adisqualification period until therecipient reappliesfor food stamps
and is otherwise found eligible for the program. The plaintiff, on behalf of herself and others
similarly situated in Maine, challenges this practicein light of the language in the Food Stamp Act
providing that disqualification shall begin “immediately upon the rendering of [the] determination”
of misconduct. See7 U.S.C. § 2015(b)(1). Shealso pressesaclaim, pursuant to 42 U.S.C. § 1983,
alleging violation of her due processrightsthrough an alleged failureto inform her on atimely basis
that the onset of her disqualification would be delayed. She seeks declaratory and injunctiverelief,

aswell as costs and attorney fees.



DHSisthe state agency that administersthefood stamp programin Maine; its commissioner
issuedin hisofficial capacity. The court has previously granted the Secretary's motion to intervene
as adefendant. The parties now submit the controversy for decision based on a stipul ated record.
Any factual disputes may therefore be resolved by the court. See Boston Five Cents Sav. Bank v.
Secretary of Dep't of Hous. & Urban Dev., 768 F.2d 5, 11-12 (1st Cir. 1985). | conclude that the

challenged regulation violates the plain language of the Food Stamp Act.

I. Factsand Procedural History

Asstipulated by the parties, see Stipulated Record (“ Stipulated Facts’) (Docket No. 15), the
relevant facts may be summarized asfollows. Pursuant to the Food Stamp Act, 7 U.S.C. 88 2011-
2030, DHS administers the federal food stamp program in Maine. Id. a 1 3-4. In January 1993,
a DHS food stamp caseworker received information that the plaintiff had obtained a monetary
settlement in connection with a workers compensation claim. 1d. at § 5a The caseworker then
confirmed this information through correspondence with an insurance company. Id. On February
9, 1993 the caseworker sent the plaintiff the following notice:

| have received verification from Allstate Insurance that you were receiving $71.41

per week inworkmen's[sic] compensation from Searsfrom 11-17-91 until 12-17-92

which you never reported and you received a lump sum Settlement of 7,500 on

12/22/92[.] Because of this settlement you are over the asset limit of 2,000 and you
have been overpaid for this entire period.



Id. at 5b and Exh. A.* On March 4, 1993 DHS sent the plaintiff aletter formally charging her with
“intentionally violating the rules of the Food Stamp Program” by “[w]ithholding facts.” 1d. at Exh.
B2 and C. The letter repeated the allegations made by DHS on February 9, cited forms completed
and signed by the plaintiff in February, March, June and December of 1992 indicating that she was
not receiving any workers' compensation benefits, and advised the plaintiff that a disqualification
hearing would be held on May 28, 1993. Id. at Exh. C. The letter also contained the following
notice:
If the hearing officer finds the charge to be true or if you sign a waiver of your
hearing rights, you will be disqualified asfollows: Six (6) months (First Violation).
. If you choose to do so, you can waive your right to the scheduled hearing by

checking one of the boxesbel ow, signing your name, and returning thisnoticeto this
office not later than 10 days before the scheduled hearing. Y ou have the right to

1 According to the Stipul ated Facts, Exhibit A consists of “[a] copy of the computer record
of theletter that was generated.” 1d. at §5b. Exhibit A does not appear to be acomputer record, but
rather a form completed by hand that includes a message intended for the plaintiff. | therefore
assume that this message was, in fact, sent to the plaintiff, albeit in a form that may not match
Exhibit A.

2 According to the parties, Exhibit B isacopy of the“Intentional Program Violation” |etter
sent by DHSto the plaintiff on March 4. Stipulated Factsat §5c. Infact, what appearsin therecord
as Exhibit B are three pages, the first of which appears to be the top half of the DHS letter, signed
and returned by the plaintiff and appearing in the record as Exhibit C, rendered yet more
undecipherable becauseit is partially obscured by acertified mail receipt. Thetwo pagesof Exhibit
B that follow bear no discernable connection to the half-letter appearing as the first page of the
exhibit. Page three appears to be an information sheet advising the recipient, in relevant part, that
her disqualification

will begin with the first month after the hearing decision or waiver is received,
provided you are till eligibleto receive benefits. If you are not eligible, the penalty
will begin thefirst month you reapply and arefound eligible. Regardlessof whenthe
penalty is started, you and the other members of your household must repay all
incorrect benefits received as aresult of the violation.

Exh. B at 3 (emphasisin original). Given the state of the record, whether the plaintiff received this
notice prior to her signing the waiver of her right to ahearing is something | consider an unresolved
factual dispute. | do not resolve it, however, for reasons | discuss later.
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remain silent concerning the charges. Anything you say or sign concerning the
charges can be used in a court of law.

Id. Theplaintiff checked the box ontheform indicating that she“admit[s] to thefacts presented and
... understand[ 5] that a disqualification penalty will be imposed,” signed in the appropriate place,
and returned the form to DHS, which received it on March 10, 1993. Stipulated Facts at  5d and
Exh. C. Sometime between March 10 and March 16, DHS sent the plaintiff anotice confirming that
she had waived her right to a hearing, and advising her of the following: “[Y]ou are disqualified
from participation in the food stamp program for 6 months. . .. If you are not presently receiving
Food stampsthe disqualification period will be postponed until you reapply and arefound otherwise
eigible.” 1d. at  5e and Exh. D. The record reflects no further contact between DHS and the
plaintiff until July 15, 1993 when the plaintiff called the agency to ask when she would be able to
resume receiving food stamps. Id. at 5f. A caseworker told the plaintiff that she would have to
reapply and be found eligible, whereupon her six-month disqualification would begin. 1d. The
plaintiff reapplied for food stampson July 15, 1993; DHSfound her eligibleand advised that her six-
month disqualification period would then begin, retroactive to July 1, 1993. Id. a 5g. On
December 2, 1993 the plaintiff again reapplied for food stamps and resumed receiving them as of
January 1, 1994. 1d. at § 5h.

Had the plaintiff's six-month disqualification period begun on April 1, 1993, the earliest
possible date on which she would otherwise have been eligible, she would have been entitled to
receivefood stamps again beginning on October 1, 1993. Id. at 11 5€e, 6. Because DHS did not treat
thedisqualification period as having begun until July 1, the plaintiff lost three months worth of food

stamp benefits. Id. at 1159, 7.



The plaintiff filed her class action complaint against the DHS commissioner in November
1994 seeking to represent

[a]ll past, current and/or future Food Stamp recipients in the State of Maine who

since October, 1993 have been denied Food Stamps pursuant to [DHS's] policy of
beginning any Food Stamp disqualification period from the point whentheindividual
reappliesfor and is determined eligible to receive benefits rather than beginning the
disqualification period immediately upon the rendering of the determination that a
person has committed an intentional program violation.

Complaint  6; see also Motion for Class Certification (Docket No. 2). The court granted the
motion for class certification on December 12, 1994 and | ater the Secretary's motion to intervene as
aparty defendant. See Curtisv. Comm'r, Maine Dept. of Human Servs., 159 F.R.D. 339, 342 (D.
Me. 1994); The United States Department of Agriculture's Motion to Intervene (with endorsement)

(Docket No. 12). Each party has now moved for judgment based on a stipulated record.?

1. Analysis

The question at the core of this caseis a straightforward one: May the U.S. Department of
Agriculture, and astate agency administering that state'sfederal food stamp program, lawfully delay
the onset of arecipient's misconduct-related disqualification periodin light of the apparent directive
from Congressthat such adisqualification beginimmediatel y upon the determination of misconduct?
The relevant provision of the Food Stamp Act provides:

Any person who has been found by any State or Federal court or administrative

agency to have intentionally (A) made a false or misleading statement, or
mi srepresented, conceal ed or withheld facts, or (B) committed any act that constitutes

% In the interest of avoiding duplication of effort, DHS had not filed a memorandum in
support of its motion for judgment but, rather, has adopted the positions taken by the Secretary in
hismemorandum. Seeletter from Assistant Attorney General Christopher C. Leighton (Docket No.
22). | therefore refer to the arguments made in the Secretary's memorandum as those of both
defendants.



aviolation of [the Act], theregulationsissued thereunder, or any State statute, for the

purpose of using, presenting, transferring, acquiring, receiving, or pPOSsessing

coupons or authorization cards shall, immediately upon the rendering of such

determination, become ineligible for further participation in the program . . . .
35 U.S.C. § 2015(b)(1) (emphasis added). The period of ineligibility lasts for six months upon the
first such determination. 1d. at (b)(1)(i). A one-year disgualification applies in certain other
circumstances.* By regulation, both the Secretary and DHS do not begin the period of
disqualification until the recipient is otherwise qualified to participate in the program.®

Thefacts surrounding the named plaintiff in this proceeding illustrate the significance of the
timing issue:  The information she withheld from DHS, that she had received certain workers
compensation payments, would have rendered her ineligible for food stamps regardless of the
disqualification penalty. Thus, it was only when she had used up enough of these fundsto become
otherwise again eligible for food stamps based on the level of her personal assets, that the

disgualification was of any practical significanceto her. See 7 U.S.C. § 2014 (outlining financial

eligibility standards for food stamps).

* Subparagraphs (ii) and (iii) provide for aone-year disqualification upon the second such
determination or upon the first finding that the recipient has traded food stamps for a controlled
substance, and a permanent disqualification upon further misconduct or upon a finding that the
recipient has traded food stamps for firearms, ammunition or explosives. Id.

®> The Secretary's regulations provide that “[i]f the individual is not eligible for the [food
stamp] Program at thetimethedisqualification periodisto begin, the period shall be postponed until
theindividual appliesfor and isdetermined eligiblefor benefits.” 7 C.F.R. § 273.16(e)(8)(iii) (after
administrative hearing); see alsoid. at subsections (f)(2)(iii) (samelanguage, asto waived hearing)
and (g)(2)(ii) (same language, as to adjudications). Section FS-777-2 of the DHS Food Stamp
Manual providesthat, pursuant to the af orementioned regulations, if adisqualified individual isnot
participating in the program “the disqualification period will be deferred until the client reapplies
and isfound eligibleto resume participation.” 1d. at p. 5 under heading “Notification of Decisions’
(Exh. 2 to Plaintiff's Memorandum in Support of Motion for Judgment Based Upon a Stipul ated
Record) (Docket No 21).



Theplaintiff contendsthat the Secretary'spolicy, and thereforethat of DHS, isillegal inlight
of the plain language of Section 2015. The position of the defendants is that section 2015 permits
their policy of delayed disqualification onset, and that to hold otherwisewould frustrate the declared
congressional purpose of strengthening penalties for abuse of the federal food stamp program.

Resolution of the problem requires the court to follow the interpretive pathway created by
the Supreme Courtin Chevron, U.SA. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984). Pursuant to Chevron, judicial review of any agency's construction of a statute the agency
administers involves a two-step process:

First, always, is the question whether Congress has directly spoken to the precise

guestion at issue. If theintent of Congressis clear, that isthe end of the matter; for

the court, as well as the agency, must give effect to the unambiguously expressed

intent of Congress. If, however, the court determines Congress has not directly

addressed the precise question at issue, the court does not simply impose its own

construction on the statute, aswould be necessary in the absence of an administrative
interpretation. Rather, if thestatuteissilent or ambiguouswith respect to the specific

issue, the question for the court is whether the agency's answer is based on a

permissible construction of the statute.

Id. at 842-43 (footnotes omitted); see also Nationsbank of North Carolina, N.A. v. Variable Annuity
Life Ins. Co., 130 L. Ed. 2d 740, 748 (1995); Brown v. Gardner, 130 L. Ed. 2d 462, 468 (1994);
Srickland v. Comm'r, Maine Dept. of Human Servs,, 48 F.3d 12, 16 (1st Cir. 1995). Asthe First
Circuit recently emphasizedin another caseinvolving the Secretary's construction of the Food Stamp
Act, “[i]n performing thefirst part of the Chevron analysis, no deferenceisdue. Instead, courtsmust
look primarily to the plain meaning of the statute, drawing its essence from the particular statutory
language at issue, as well as the language and design of the statute asawhole.” 1d. (citations and

internal quotation marks omitted). One court has aready resolved the question presented here by

concluding that the regulation runs directly afoul of the plain meaning of the statute. See Anderson



v. North Carolina Dept. of Human Resour ces, 428 S.E.2d 267, 269 (N.C. App. 1993), but see Garcia
v. Concannon, No. 93-1173-JO (D. Ore. Mar. 7, 1994) (reaching opposite result).

In Public Citizen v. United States Dept. of Justice, 491 U.S. 440 (1989), one question before
the Court was whether Congressintended the Federal Advisory Committee Act (“FACA”) to apply
to the Department of Justice's practice of turning to a committee of the American Bar Association
(“ABA") for advice on potential nomineesfor federal judgeships.® Id. at 443. Atissuewaswhether
the ABA committeeis“utilized” by the President or the Justice Department in the sense Congress
contemplated when it used that word in FACA.. 1d. at 452. The Court answered the question in the
negative, seeid. at 467, making some observations in the process that are relevant to the present
controversy. Characterizing“ utilize” asa“woolly verb” with* contoursleft undefined by the statute
itself,” the Court noted that, “[r]ead unqualifiedly, it would extend FACA's requirements to any
group of two or more persons, or at least any formal organization, from which the President or an
Executive agency seeksadvice.” Id. at 452. The Court observed that even a“nodding acquaintance
with FACA'spurposes’ belied such anotion, reasoning by way of example that Congress could not
have intended for FACA to apply when the President seeks the views of the NAACP, the American
Legion or even hisown political party. Id. at 452-53. Accordingly, the court held that “[w]here the
literal reading of a statutory term would compel an odd result, the [court] must search for other
evidence of congressional intent to lend the term its proper scope.” 1d. at 454 (citation and internal
guotation marks omitted).

By contrast, thereisnothing especially woolly, or even fuzzy, about theword “immediately”

or the phrase “immediately upon the rendering of such determination” as used in section 2015(b).

® FACA was designed to eliminate unnecessary advisory committees, and to subject the
creation and operation of such committeesto uniform standards and public scrutiny. |d. at 446-47.
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The contours of theword “immediately,” if not manifestly self-evident, certainly do not embrace an
event that, as here, took place some three months after the relevant determination. Likewise, there
would be nothing left of theword at all if it were read to permit the Secretary and DHS to delay the
onset of the disqualification period indefinitely, asthe challenged regulatory scheme doesin certain
circumstances.” “If thetext, given itsplain meaning, answerstheinterpretive question, thelanguage
must prevail and further inquiry isforeclosed.” Srickland, 48 F.3d at 17.

Thereare, of course, certain “rare and exceptiona” caseswherethe court may disregard even
the plain meaning of thewordsin astatute. See Demarest v. Manspeaker, 498 U.S. 184, 190 (1991)
(application of statute aswritten was not “demonstrably at oddswith theintentions of itsdrafters’).
Further judicia inquiry isappropriate when applying the words as written would be * so bizarre that
Congresscould not haveintendedit.” Id. at 191 (citation and internal quotation marks omitted); see
also United Statesv. X-Citement Video, Inc., 130 L. Ed. 2d 372, 379 (1994) (court should not assume
Congress intended “positively absurd” results). Thisis not such a case. Congress most recently
enacted the disqualification provisions at issue in this proceeding as part of the Omnibus Budget

Reconciliation Act of 1981.8 SeeP.L. 97-35, § 112; 95 Stat. 357, 362 (1981). Accepting, arguendo,

" The defendants nevertheless would themselves dress section 2015(b)(1)(B) in a coat of
wool. They accuse the plaintiff of “[f]ixating on a single word,” and seek to refocus the court's
attention on the provision's requirement of immediate disqualification from “further participation”
in the food stamp program. See Defendant-Intervenor's Reply to Plaintiff's Motion for Judgment
Based Upon a Stipulated Record (Docket No. 26) at 3 (emphasisin original). They argue that a
person cannot “become ineligible” for “further participation” until the person is otherwise éligible,
and therefore that Congress did not intend for the disqualification to take effect immediately after
the determination of misconduct. This, to say the least, is a strained reading of the plain language
of the statute.

8 Asthe plaintiff notes, the 1981 amendment was actually a recodification of a provision
originally added to the Food Stamp Actin 1977. SeeFood and Agriculture Act of 1977, P.L. 95-113,
8 6(b), 91 Stat. 913, 964-65 (1977). The 1977 act amended section 2015 to include language that

(continued...)



the defendants contention that within the four corners of this enactment is a discernable
congressional purpose to strengthen the penalty provisions of the Food Stamp Act and thus deter
fraud and abuse of the food stamp program,’ the fact remains that in rewriting the disqualification
provisionsin that enactment Congressretained thecritical word “immediately” aswell asthecritical
concept of disqualification “immediately upon” the rendering of a determination of misconduct.
This suggests a deliberate purpose in defining when the disqualification periods at issue here are to
begin. Needless to say, there is nothing inherently inconsistent between a general purpose to
strengthen penalties for fraud and abuse in the food stamp program and a specific decision that
program disqualification isto take effect immediately upon the determination of ineligibility. Had
Congressintended to vest in the federal and state agencies administering the program an unfettered

discretion to tailor the punishment to fit the crime, it would not have limited program

8(...continued)
disqualification periods shall

take effect immediately upon the relevant administrative or judicial finding and to
remain in effect, without possibility of administrative stay, unless and until the
finding of fraud is subsequently reversed by a court of appropriate jurisdiction, but
in no event shall the period of disqualification be subject to judicial review.

Id. at 965.

° Because | conclude that the statutory language is not ambiguous, | do not consider it
necessary for the court to search the legislative history for further insight into the congressional
intent. However, asthe First Circuit recently noted, it “remains unclear whether, and if so, to what
extent, a court engaged in the first stage of a Chevron inquiry may use other tools of statutory
construction, such aslegidlative history, in searching for Congress unambiguously expressed intent
on a particular issue.” Srickland, 48 F.3d at 16-17 (citation omitted); see also INSv. Cardoza-
Fonseca, 480 U.S. 421, 432 n.12 (1987) (when plain language appearsto settle question, courts may
look to legidlative history for clear expression to contrary). Here, the defendants cite legislative
history suggesting that by enacting the enforcement provisions in 1981, Congress intended to
increase penalties for abusers of the food stamp program and thereby deter such abuse. Since such
aview isin accord with the plain meaning of the statute, | need not determine whether consideration
of the legidlative history is appropriate because the result would be the same in either instance.
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disqualification to six monthsfor first offenses, and to one year for second transgressions. Thus, in
the circumstances, it furthers, rather than frustrates, the legislative intent to conclude that Congress
meant what it said when it used theword “immediately.” Thisis so even though, asthe defendants
point out, thisinterpretation may havetheeffect of rendering thedisqualification periodinsignificant
to somefood stamp reci pientswho have committed sanctionable misconduct. Asthe Supreme Court
has noted,

[deciding what competing valueswill or will not be sacrificed to the achievement of

a particular objective is the very essence of legidative choice -- and it frustrates

rather than effectuates legidative intent simplistically to assume that whatever

furthers the statute's primary objective must be the law.

Rodriguez v. United Sates, 480 U.S. 522, 526 (1987) (emphasis in original); see also Brown v.
Secretary of Health & Human Servs,, 46 F.3d 102, 108 (1st Cir. 1995).

The challenged regulatory scheme plainly runs afoul of the express congressional directive
to commence any period of disgqualification imposed under section 2015(b) immediately upon the
determination of misconduct. | conclude that the plaintiff and the other members of the class are
entitled to adeclaratory judgment to that effect. Theplaintiff further contendsthat DHSviolated her
due processrights by failing to notify her, prior to her waiving her right to an administrative hearing,

that the disgualification period would be deferred. | do not reach this clam in light of my

determination that the deferral itself is violative of the Food Stamp Act.™

[11. The Remedies

19 The plaintiff also seeks relief against DHS pursuant to 42 U.S.C. § 1983, based on the
samefacts. Itisclear, and the defendants do not contend otherwise, that DHS is subject to section
1983 liahility if it has violated the Food Stamp Act. See Maine v. Thiboutot, 448 U.S. 1, 4 (1980)
(section 1983 remedy encompassesviol ationsof federal statutesaswell asfederal constitution). The
only additional remedy sought by the plaintiff in connection with her section 1983 claim is the
recovery of attorney fees pursuant to 42 U.S.C. § 1988.
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Having determined that the plaintiff and the class she representsare entitled to judgment, the
next questionthat requiresconsiderationiswhat additional relief, if any, isappropriate. Theplaintiff
seeks a permanent injunction requiring the defendants to comply with section 2015(b), to
redeterminethefood stamp eligibility of all members, and to award appropriate food stamp benefits
toall classmembersretroactively. The partiesdo not addressthemsel vesto the question of remedies
in the memoranda accompanying their motions for judgment on a stipulated record. However, in
its order granting the plaintiff's motion for class certification, the court has previously determined
that the Eleventh Amendment is not a bar to retroactive relief in this proceeding. See Curtis, 159
F.R.D. at 342. Thecourt noted that 7 U.S.C. § 2023(b) authorizesretroactive awards of food stamp
benefits for periods of not more than a year prior to the date on which suit iscommenced. Id. As
ageneral proposition, “[a]n injunction should be narrowly tailored to give only the relief to which
plaintiffsare entitled.” Brown v. Trustees of Boston University, 891 F.2d 337, 361 (1st Cir. 1989),
cert. denied, 496 U.S. 937 (1990). The injunctive relief sought here is straightforward, easily
implemented by the administering agencies, and would requirelittle oversight by the court. | do not

address the plaintiff's claim for attorney fees at thistime. See Local Rule 32.

IVV. Conclusion

For the foregoing reasons, | recommend that the court GRANT the plaintiff's motion for
judgment in her favor and that of the class she represents by declaring and adjudging that the
chalengedregulations(7 C.F.R. 88273.16(e)(8)(iii), (f)(2)(iii) and (g)(2)(ii)) violatethe Food Stamp

Act because they fail to impose disqualification penalties immediately upon the determination of
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misconduct, and by enjoining DHS and the Secretary to bring such regulations and practices into
compliancewith the Food Stamp Act in thisrespect and to recal cul ate the food stamp benefits of any
class members adversely affected by the challenged regulations on or after November 2, 1993. |
further recommend that the defendants' motions for judgment in their favor be DENIED.
NOTICE

A party may file objections to those specified portions of a magistrate judge's report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo review
by the district court and to appeal the district court's order.

Dated at Cape Elizabeth, Maine this 28th day of April, 1995.

David M. Cohen
United States Magistrate Judge
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