
UNITED STATES DISTRICT COURT

DISTRICT OF MAINE

UNITED STATES OF AMERICA )
)
)

v. ) Criminal No. 94-62-P-C
)

MICHAEL DODD, )
)

Defendant )

RECOMMENDED DECISION ON MOTION TO SUPPRESS

The defendant is charged in a one-count indictment with bank robbery, in violation of 18

U.S.C. § 2113(a) and (d).  He seeks the suppression of evidence relating to his identification from

an array of photographs shown to employees of the bank he allegedly robbed.  At my request, the

government has filed with the court the original photographs used in the array.  Neither party has

requested an evidentiary hearing.  For the reasons that follow, I recommend that the motion to

suppress be denied.

At issue is a set of six booking photographs assembled by investigators and shown to

employees of the Canal Plaza branch of Key Bank in Portland, at which a bank robbery took place

on October 18, 1994.  Five bank employees examined the photographs.  One was unable to identify

anyone shown in the pictures as the person who robbed the bank.  The other four employees

identified a photograph of the defendant as depicting the perpetrator of the robbery.  I have examined

the photographs in question, as well as the written submissions of the parties.

The defendant seeks the suppression of evidence relating to the identifications on the ground

that the array of photographs was impermissibly suggestive, thus violating his right to due process.
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He bases this contention on the fact that each photograph shows the height of the subject, in inches,

and that the witnesses were therefore aware that three of the five other subjects were three to five

inches shorter than the defendant.  The defendant further contends that the remaining two individuals

are sufficiently different in body type, hair style and complexion from him so as to lead the witnesses

to identify him as the person who committed the robbery.

All of the photographs shown to the witnesses were of African-American adult males, seen

against an identical background.  The defendant points to no circumstances outside the choice of the

photographs themselves that were calculated to lead the witnesses to identify the defendant.

Although three of the five non-suspects are significantly shorter than the defendant, the witness who

told the police that the robber was at least six feet tall was the only witness who was unable to

identify the photograph of the defendant.  Thus, I cannot agree with the defendant that the choice of

photographs led the witnesses to identify him based on height.  I find nothing in the choice of

photographs that renders the identification procedure “so impermissibly suggestive as to give rise

to a very substantial likelihood of irreparable misidentification.”  Simmons v. United States, 390 U.S.

377, 384 (1968); see also United States v. Guzman-Rivera, 990 F.2d 681, 682-83 (1st Cir. 1993)

(noting that even an impermissibly suggestive identification is admissible in certain circumstances).

Accordingly, I recommend that the defendant's motion to suppress be DENIED.   

NOTICE

A party may file objections to those specified portions of a magistrate judge's report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof.  A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.
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Failure to file a timely objection shall constitute a waiver of the right to de novo review
by the district court and to appeal the district court's order.

Dated at Portland, Maine this 23rd day of January, 1995.

______________________________________
David M. Cohen
United States Magistrate Judge                   


