UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

CONVENI ENCE VI DEQ, | NC.,
Plaintiff
V. Civil No. 89-0040 P

KENYON O L COVPANY, INC., )

~— N N e

Def endant

RECOMVENDED DECI SI ON ON PLAI NTI FF*'S MOTI ON TO
STAY PROCEEDI NGS PENDI NG ARBI TRATI ON AND
DEFENDANT' S MOTI ON FOR RELI EF*

On or about February 2, 1989 the plaintiff Convenience Video, Inc. (CVI)
filed suit in the State of Miine Superior Court for Androscoggi n County agai nst
t he defendant Kenyon G| Conpany, Inc. alleging that the defendant had wongfully
cancel l ed a contract between the parties for the | ease and servicing of video
cassettes and equipnent. This contract contains a provision stating, "Any
controversy between CVI and Retailer arising out of or related to this Agreenent
shall be settled by private arbitration in Portsnouth, N.H" Agreenent for Lease
and Servicing of Video Cassettes and Video Cassette Players & 25, attached as
Exhibit Ato Conplaint. |In its conplaint, however, the plaintiff nmade no nention
of any intent to seek arbitration. The plaintiff also noved for attachnent of

t he defendant's property.

1 Although 28 U.S.C. " 636 does not clearly indicate that magistrates nay
not decide a notion to stay proceedi ngs pending arbitration, the binding nature
of arbitration is such as arguably to render such a stay order akin to a
di sposition of a case. Accordingly, out of an abundance of caution, | amcasting
nmy decision as a reconmended deci sion



The defendant renoved the case to this court on February 21, 1989 and on
March 2, 1989 filed an answer and counterclaim In its answer, the defendant
raised as a defense the plaintiff's failure to demand arbitration as required
pursuant to the parties' contract. On March 3, 1989 the plaintiff demanded a
jury trial, and on March 9, 1989 the plaintiff filed a reply to the defendant's
counterclaimand raised arbitration as a defense. This court issued a scheduling

order on March 9, 1989 setting deadlines for, inter alia, joinder of other

parties, anendnent of the pleadings, and for conpletion of discovery. In
addition, on Mirch 21, 1989, the defendant noved for attachment of the
plaintiff's property. On June 20, 1989, the court, after hearing, denied both
attachment nmotions. Before the court at this tine are the plaintiff's notion,
dated April 3, 1989, to stay all proceedi ngs pending arbitration pursuant to 9
US. C " 3, and the defendant's notion, dated April 21, 1989, for relief if the
stay is granted.?

The defendant has not disputed that the arbitration provision in the
parties' contract is valid and covers the dispute at issue in this case.
Nevert hel ess, the defendant argues that the plaintiff's notion to stay this

action pending arbitration should be denied on the ground that the plaintiff has

21n aletter to the defendant dated April 6, 1989 the plaintiff demanded
arbitration within fifteen days and designated its choice for arbitrator,
pursuant to & 25 of the parties' contract. 1In the event the stay is granted,
t he defendant seeks an order that any arbitration is to be conducted within a
reasonable tine thereafter. Because | recomend that a stay be granted, | have
addressed the defendant's notion for relief in nmy proposed order, infra.



wai ved arbitration. This contract involves interstate comrerce; therefore, the
Federal Arbitration Act, 9 U.S.C. "" 1-15, governs this dispute.?

Al t hough public policy favors arbitration, parties to a contract containing
an arbitration clause are free to waive their right to arbitration and instead

bring suit in court. Jones Mdtor Co. v. Chauffeurs, Teansters & Hel pers Loca

Union No. 633, 671 F.2d 38, 42 (1st Cr.), cert. denied, 459 U S 943 (1982). A
wai ver of the right to arbitrate can be inferred fromthe circunstances. Singer

v. Dean Wtter Reynolds, Inc., 614 F. Supp. 1141, 1143 (D. Mass. 1985). In

det erm ni ng whet her arbitration has been waived, courts nust consider

"whet her the party has actually participated in the
l awsuit or has taken other action inconsistent with his
right, . . . whether the litigation nachinery has been
substantially invoked and the parties were well into
preparation of a lawsuit by the tine an intention to
arbitrate was conmunicated by the defendant to the
plaintiff, . . . whether there has been a long delay in
seeking a stay or whether the enforcement of arbitration
was brought up when trial was near at hand. . . .

O her relevant factors are whether the defendants
have invoked the jurisdiction of the court by filing a
counterclaim wthout asking for a stay of the
proceedings, . . . whether inportant intervening steps
[e.g., taking advantage of judicial discovery procedures
not available in arbitration . . .] had taken
place, . . . and whether the other party was affected,
m sl ed, or prejudiced by the delay. . . ."

Jones Motor Co., 671 F.2d at 44, quoting Reid Burton Construction, Inc. v.

Carpenters District Council, 614 F.2d 698, 702 (10th Cr.), cert. denied, 449

U S. 824 (1980) (citations onmtted; bracketed text in original).

3 The contract contains a provision stating, "This Agreenent shall be
construed and enforced in accordance with and be governed by the |l aws of the
State of Mine," Exhibit A to Conplaint, & 25. Nonet hel ess, the Federal
Arbitration Act, rather than state law, controls the determination of whether
arbitration has been waived. See Wbb v. R Row and & Co., 800 F.2d 803, 806-07
(8th Cir. 1986) (despite choice of law provision stating that Mssouri |aw
governs contract, arbitration clause interpreted under Federal Arbitration Act).




In this case, the plaintiff acted inconsistently with its right to
arbitrate by bringing suit against the defendant wi thout conmunicating any intent
to seek arbitration of the dispute. The plaintiff clains its action in
initiating suit is not inconsistent with its right to arbitrate because, by going
to court before seeking arbitration, it intended thereby to seek an attachnent
against the defendant's property to secure any arbitration award it m ght

receive. See Teradyne, Inc. v. Mstek Corp., 797 F.2d 43, 47-51 (1st Gr. 1986)

(Federal Arbitration Act permts courts to issue prelimnary injunctive relief to
preserve the status quo before deciding arbitrability of dispute); Salvucci v.
Sheehan, 349 Mass. 659, 212 N E. 2d 243 (1965) (court may decide bill to reach and
apply, which in effect sought equitable attachment, prior to subm ssion of
dispute to arbitration). Nevertheless, the plaintiff did not communicate its
intent to seek arbitration until after it had commenced the suit. However, the
plaintiff did raise the issue of arbitration in its reply to the defendant's
counterclaim approximately one nonth after the suit was initiated, and the
plaintiff filed the notion to stay the proceedings pending arbitration
approxi mately two nonths after bringing suit. At the hearing on the attachnent
noti ons, counsel for both parties acknow edged that neither party has conducted
any di scovery to date. The plaintiff's delay in indicating that it intended to
seek arbitration after obtaining a ruling on its notion for attachnment has not
substantially prejudiced the defendant. Therefore, | conclude from the
circunstances as a whole that the plaintiff has not waived its right to
arbitration.

Accordingly, | reconmend that the plaintiff's notion be GRANTED, and that
it be ORDERED that:

1. Al'l proceedings, including discovery, shall be stayed
pendi ng the outcone of arbitration, and

2. The defendant shall have fifteen (15) days fromthe date



of such order within which to designate an arbitrator pursuant to
& 25 of the parties' contract.?
3. Counsel shall advise the court when arbitrati on has been

concluded and either the parties shall join in and the plaintiff

shall file a stipulation of disnissal or counsel for one or both

parties shall advise the court that further action of the court is

required, in which latter case the derk shall schedul e a conference

of counsel in this matter.

NOTI CE

A party may file objections to those specified portions of a nagistrate's
report or proposed findings or reconmended decisions entered pursuant to 28
U S.C " 636(b)(1)(B) for which de novo review by the district court is sought,
together with a supporting nenorandum within ten (10) days after being served

with a copy thereof. A responsive nenorandumshall be filed within ten (10) days
after the filing of the objection.

Failure to file a tinmely objection shall constitute a waiver of the right
to de novo review by the district court and to appeal the district court's order.

Dated at Portland, Miine this 21st day of June, 1989.

David M Cohen
United States Magistrate

4 This provision is intended to respond to the defendant's notion for relief
and to nmake clear that the defendant is not foreclosed from designating an
arbitrator.



