UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

GEORGE PAUL, )

Plaintiff g
V. g CIVIL NO. 88-0209 P
MARTI N MAGNUSSON, et al ., ) ;

Def endants )

ORDER ON PLAI NTI FF*'S MOTI ON TO AMEND COVPLAI NT
AND RECOMVENDED DECI SI ON ON DEFENDANTS' MOTI ON
FOR SUMVARY JUDGVENT

The plaintiff in this " 1983 civil rights action is a state prisoner who
appears pro se. He alleges that Martin Magnusson, Warden of the Miine State
Prison ("MsP"); Donald Allen, Comni ssioner of the Maine Departnent of Correc-
tions; Nelson Riley, head of security at MsP;, and Janmes O Farrell, in charge of
housi ng assi gnnents at MSP, deprived himof his civil rights by placing himfor
ni ne days in the MBP segregation unit which | acked running hot water and adequate
ventilation; and by double celling himfor seven days of that period. Before the
court are the plaintiff's January 27, 1989 notion to amend his conplaint and the
def endants' January 11, 1989 notion for summary judgnent.?

Motion to Amend

! The defendants had filed an earlier notion for summary judgnment which the
court denied without prejudice to permt conpletion of discovery. Docket Item
#5. The defendants have also filed a nmotion to disnmiss for failure to conply
with this court's Septenber 22, 1988 Scheduling Order. This notion was nooted
when the court subsequently granted the plaintiff's notion for enlargenent of
time to conply with that order. On renewal of the notion for sumary judgnent,
t he defendants have indicated that discovery is now conplete. See letter to the
clerk of the court (Jan. 11, 1989); Menorandum of Law in Support of Defendants'
Motion for Summary Judgrment p. 1 (Jan. 11, 1989).



| first address the plaintiff's notion to anend his conplaint. The
proposed anended conplaint differs fromthe original conplaint in that it adds a
due process claimbased on the |ack of a hearing before placenent in segregation,
and an equal protection claimbased on the placenent of other reception status
inmates in the general popul ation housing area with access to running hot water
and with outside recreation privileges. The proposed anmended conpl ai nt seeks
declaratory and injunctive relief, together with danmages. | find that anmendnent
does not prejudice the defendants.? Accordingly, the notion to amend is hereby

GRANTED.

Motion for Summary Judgnent

Under Fed. R Civ. P. 56(c), the court shall grant summary judgnent if
there remai ns "no genuine issue as to any material fact" and if "the noving party
is entitled to a judgnent as a natter of law. " Pursuant to Local Rule 19(b)(1),
the defendants have submtted a statement of material fact and affidavits
supporting their notion for summary judgrment. Al properly supported naterial
facts set forth by the noving party "will be deenmed to be adnmitted unless

properly controverted by the statenent required to be served by the opposing

party." 1d; see also McDernott v. Lehman, 594 F. Supp. 1315, 1321 (D. Me. 1984).

At the sane tine, however, the court nust look at the record in the |ight nost
favorable to the opposing party and indulge all inferences favorable to that

party. Voutour v. Vitale, 761 F.2d 812, 817 (1st Gr. 1985), cert. denied, 474

2|1 amaware that the court granted to the defendants an enl argenment of tine
to respond to the plaintiff's first motion to anend in the event that their
pendi ng notion for sunmary judgnent is denied. That notion to anend was deni ed
wi t hout prejudice and the defendants did not seek an enlargenent of tinme to
respond to the plaintiff's second notion to anmend. 1In any event, | conclude that
the notion for summary judgnent should be granted even as to the anmended
conpl ai nt.



U S. 1100 (1986). In opposition to the defendants' first notion for sunmary
judgment, the plaintiff had filed a menorandum a statenment of material facts and
an affidavit; because he has not filed any additional statenment of nmaterial facts
or affidavit in response to the second notion for sunmmary judgnent, | consider
those already filed, to the extent applicable, as part of his opposition to the
pendi ng noti on.

The plaintiff's pro se status entitles himto a liberal reading of his

" 1983 pl eadi ngs. Hai nes v. Kerner, 404 U S. 519, 520 (1972); Simmobns V.

D ckhaut, 804 F.2d 182, 184 (1st Cir. 1986). Construing the conplaint and the
plaintiff's other filings liberally, it appears that he relies on two theories
regarding the alleged deprivation of his civil rights. First, he argues that the
condi tions of his confinenent (lack of running hot water in his cell, inadequate
ventilation and double celling) violated his right under the Ei ghth Anendnent to
be free fromcruel and unusual punishnment. The plaintiff also argues that his
assignnent to segregation while he was on reception status and in the absence of
any disciplinary action against himwas a violation of his due process and equa
protection rights under the Fourteenth Amendnent.

The parties agree that the plaintiff was a reception status prisoner during
the period between June 8 and June 17, 1988 when he was housed in segregation
Paul Affidavit & 2; Kinney Affidavit & 3; that from June 11 to June 17 the
plaintiff and another innate were double celled, Paul Affidavit & 3; Kinney
Affidavit & 4; that during that tine the plaintiff slept on a nattress on the
floor, Paul Affidavit & 3; Menorandum of Law in Support of Defendants' Motion
for Summary Judgnment p. 8; and that there is no running hot water in the cells in
the segregation unit, Menorandum of Law in Support of the Plaintiff's Chjection
to Defendants' Motion for Summary Judgnment p. 1; Defendants' Answer & 9.

In addition, |I find for purposes of this nmotion that, during the tine the
plaintiff was double celled in segregation, he was permtted to be outside his
cell for six hours a day due to his reception status, Kinney Affidavit &5; that

prison authorities brought hot water to the plaintiff's cell in sufficient

3



gquantities and sufficiently often for washing and other |egitinate purposes and
permtted himto go to the shower area daily for a hot shower, Kinney Affidavit
& 6; that each cell in the segregation unit has intake and outtake vents
connected to a forced air ventilation systemwhich includes an air handler, O son
Affidavit & 3 and attached exhibit; and that prisoners sonetines stuff these
vents, thereby decreasing ventilation until prison authorities discover and
renove the stuffing, Kinney Affidavit & 7. There is no evidence, however, that
the ventilation systemwas working during the relevant tine period.?

| first address the plaintiff's claim that the conditions in the
segregation unit constituted cruel and unusual punishrment. |n defining the point
at which prison conditions beconme constitutionally inpermssible, the Suprene
Court has allowed conditions which are "restrictive and even harsh" but has
proscri bed those which "involve the wanton and unnecessary infliction of pain,"”

are "grossly disproportionate to the severity of the crinme," or "deprive innates

3 The plaintiff's affidavit asserts that he was forced "to |live under the
restrictions of punitive status innates by being double celled in the segregation

unit." | read this assertion to nean that the plaintiff is challenging double
celling as a punitive restriction. This assertion does not controvert the
def endants' sworn assertions that the plaintiff was accorded the reception status
privilege of being outside his cell for six hours a day. Li kewi se, the

plaintiff's assertion that "[t]here was no hot water in the cells" does not
controvert the defendants' assertion that hot water was brought in for certain
purposes. In support of their second notion for summary judgrment, the defendants
have submtted additional affidavits which set forth informati on regarding the
ventilation systemand access to hot showers; the plaintiff has not submtted any
additional sworn testinony in response, and thus this nore recent evidence is
deened adnmitted. Fed. R Cv. P. 56(c); MDernott v. Lehnan, 594 F. Supp. at
1321.




of the mnimal civilized neasure of life's necessities." Rhodes v. Chapnan, 452

U S. 337, 347 (1981). The specific condition at issue in Rhodes was double
cel ling. The Supreme Court noted that this condition had led neither to
deprivations or essential food, nedical care or sanitation, nor to an increase of
violence. 1d. at 348. In spite of the facts that double celling was inmposed on
prisoners with long terns of inprisonment and was not a tenporary arrangenent,
that the facility was overcrowded, that the prisoners had | ess space than studies
recommended, and that inmates spent nost of their tinme in their cells, the Court
determ ned that "[t] hese general considerations fall far short in thenselves of
proving cruel and unusual punishnent, for there is no evidence that double
celling under these circunstances either inflicts unnecessary or wanton pain or
is grossly disproportionate to the severity of crinmes warranting inprisonnent.”
I d.

In this case the plaintiff has alleged that the segregation unit |acked
running hot water and adequate ventilation and that the double celling
arrangenent deprived himof his peace of mnd. The facts show, however, that the
plaintiff did have access to adequate anmpunts of hot water in his cell on a
regul ar basis and to the shower area on a daily basis and that he was permtted

to be outside the cell for six hours a day.* Furthernore, the plaintiff has

4 The anended conpl aint alleges that the plaintiff was not allowed "outside
recreation” during the tine he was in the segregation unit. This allegation does
not controvert the defendants' sworn assertion that the plaintiff was permtted
to be outside his cell for six hours a day. See also Lovell v. Brennan, 566 F.
Supp. 672, 687-89 (D. Me. 1983), in which this court found that the prison's
ventilation system and the system of providing hot water to segregation unit
i nmat es passed constitutional nuster. The defendants have stated that the only
condi ti on which has changed since Lovell was decided is the practice of double
cel ling. Kiskila Affidavit & 4. The plaintiff has not controverted this
assertion.




al | eged no physical harmfromthe asserted ventilation problem Mreover, unlike
the Rhodes plaintiffs, this plaintiff was in segregation for only nine days and
doubl e celled for only six days. Thus, | find that these conditions, although
unconfortable, at npst constitute conditions which are "restrictive and even
harsh,"” Rhodes, 452 U. S. at 347, but not constitutionally inpermni ssible.

The plaintiff also clains that placenent in the segregation unit violated
hi s due process rights because he was on reception status at the tinme and because
he was accorded no hearing prior to his placenent in segregation. He further
clains that this placenent violated his equal protection rights because he was
treated differently fromother reception status i nnates who were placed in the
general popul ation cell bl ocks and were not subjected to the sane conditions. It
is clear, however, that a prisoner has no right to procedural due process in
connection with assignnent to housing within a state prison system unless the
state has created by statute or regulation a protected interest in the housing

classification. Hewitt v. Helns, 459 U S. 460, 468-69 (1983). The Mai ne Suprene

Judi cial Court has previously held that Miine statutes and regul ati ons create no

such interest. Clark v. Commissioner of Corrections, 512 A 2d 327, 329 (Me.

1986).° As a result, the plaintiff was not entitled to procedural protections in
connection with changes or assignments in housing and his placenent in a
segregation unit cell for nine days was not a violation of his constitutiona
rights. Moreover, the plaintiff's reception status does not nake hima nenber of
a protected class and he cannot, therefore, prevail on an equal protection claim

See Lee v. Washington, 390 U S. 333 (1968); Pitts v. Meese, 684 F. Supp. 303,

5 The Maine statutory provision for "Transfer to correctional facilities"
provi des:

The conmi ssioner may transfer any conmitted offender
from one correctional facility or program including
prerel ease centers, work rel ease centers, hal fway houses
or specialized treatnent facilities, to another,
provided that no juvenile nmay be transferred to another
facility or programfor adult offenders.

34-A. MR S.A " 3061(1).



311-14 (D.D.C. 1987).
Accordingly, | conclude that the defendants are entitled to sunmary

judgrment and | recommend that their notion for sunmary judgnent be GRANTED.

NOTI CE

A party may file objections to those specified portions of a nagistrate's
report or proposed findings or reconmended decisions entered pursuant to 28
U S.C " 636(b)(1)(B) for which de novo review by the district court is sought,
together with a supporting nenorandum within ten (10) days after being served
with a copy thereof. A responsive nenorandumshall be filed within ten (10) days
after the filing of the objection.

Failure to file a tinmely objection shall constitute a waiver of the right
to de novo review by the district court and to appeal the district court's order.

Dated at Portland, Maine this 19th day of June, 1989.

David M Cohen
United States Magistrate



