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In this case, Defendant Kurt Kruger faces charges of unlawful possesson of cocaine with intent
to didtribute, in violation of 21 U.S.C. 88 841(a)(1), 841(b)(1)(C), and 846; unlawful engagement in a
conspiracy to possess and distribute cocaine, in violation of 21 U.S.C. 88 841(a)(1) and 841(b)(1)(C);
concealment of theillicit use of controlled substancesin connection with the acquisition of five firearms,
inviolation of 18 U.S.C. 88 922(a)(6) and 924(a)(1)(B); knowing and unlawful transportation in
interstate commerce of firearms as a user of a controlled substance, in violation of 18 U.S.C. 88 922(q)
and 924(a)(2); and unlawful carrying of the fireermsin relation to the aleged drug trafficking crimes, in
violation of 18 U.S.C. 8 924(c)(1). See Indictment (Docket No. 1). Now before the Court is
Kruger’s motion to suppress evidence that the Government obtained during a search of his gpartment
on the night of March 16, 2000. See Motion to Suppress Evidence (Docket No. 4); Memorandum in

Support of Motion to Suppress Evidence (Docket No. 15). Specificaly, Kruger moves to suppress the



following items of evidence: a atement that he made identifying the location of cocainein his
gpartment; the cocaine that the police officers discovered in the pocket of ajacket insgde acloset in his
gpartment; a detaled statement regarding his involvement in the dleged crimes, made after the police
officers discovery of the cocaing; and al other evidence discovered in his apartment during the search.*
For the reasons that follow, the Court will grant Kruger’s motion with respect to the statement
identifying the location of the cocaine and the cocaine found in the jacket pocket, and it will deny his
motion with respect to his second statement and the other evidence discovered in his gpartment during
the search.
FACTS

Due to unexplained contradictions in the tesimony of the seven officers who testified during the
suppression hearing” and the inability of some of the key witnesses to remember crucia detalls, the
Court is unable to ascertain exactly how the events unfolded on the night of March 16, 2000.% The
Court will, therefore, set forth the relevant facts as it understands them from the record and, where

relevant, highlight factual questions that remain unresolved &fter the suppression hearing.

! Defendant does not detail the contents of this other evidence in his briefs and the parties did not offer a
police inventory in evidence at the suppression hearing. From the testimony at the hearing, the Court understands
this evidence to include the following items that the police discovered in their search of the apartment: a marijuana
roach located on the living room floor, marijuana residue and paraphernalialocated on the living room coffee table
and in one of the bedrooms, and cocaine residue located in abox under the bed in one of the bedrooms. See
Transcript Volume (hereinafter “T1") at 29, 32-33, 36, 185, 207-08, Transcript Volume Il (hereinafter “T2") at 13.

2 Thefollowing officerstestified at the hearing: Joseph Robitaille, Special Agent for the United States
Bureau of Alcohol, Tobacco, and Firearms; Shawn Lally, Detective for the City of Westbrook Police Department;
Phillip Hebert, Police Officer for the City of Westbrook Police Department; Thomas Roche, Police Officer for the City
of Westbrook Police Department; Kenneth Viger, Agent for the Maine Drug Enforcement Association and Detective
for the City of Westbrook Police Department; Stephen Lyons, Detective Sergeant for the City of Westbrook Police
Department; and Allen Wright, Probation and Parole Officer for the State of Maine Department of Corrections.

% The Court notesthat it is troubled by the many contradictions and omissions in the factual record. Some
of the unresolved factual questions and contradictions are relevant to the Court’ slegal analysis, while others reflect
on the credibility of the officers’ testimony.
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The events leading up to the discovery of the chalenged items of evidence began when Joseph
Robitallle, Specia Agent for the United States Bureau of Alcohol, Tobacco, and Firearms (hereinafter
“ATF"), received acal on the afternoon of March 16, 2000, from an employee a the Kittery Trading
Pogt. Thisemployee reported to Robitaille that an individua named Kurt Kruger had purchased five
firearms from the Kittery Trading Post the night before. Reported details about the type and low quality
of the firearms raised Robitaill€' s suspicion about the purchase. He obtained the address that Kruger
had provided to the Kittery Trading Post, 47 North Street, Westbrook, Maine, and he subsequently
caled the City of Westbrook Police Department.

Robitaille spoke with Detective Sergeant Lyons at the Westbrook Police Department, and
Lyons indicated that he considered 47 North Street to be in ahigh crime area and subject to a great
ded of drug activity. Lyonstold Robitallle that he would have Kenneth Viger, a detective assigned to
work with the Maine Drug Enforcement Association (hereinafter “MDEA”), contact Robitallle to assst
in the investigation of the matter. Robitaille then conducted a crimina background check on Kruger,
and learned that Kruger's criminal record congsted of a series of traffic violations and an arrest in
connection with a domestic dispute. Robitaille dso spoke with Viger on the telephone and learned that
Viger was occupied with other matters that day. Robitaille continued to collect background data and,
later that day, contacted Lyons for further assistance.

At gpproximatdly 3:00 that afternoon, Robitaille met with Lyons at the Westbrook police
gation. The two plainclothed officers then decided to check out 47 North Street, the address that
Kruger had reported to the Kittery Trading Post. The officers drove to 47 North Street in Robitaille's

unmarked car, rang the doorbell, and spoke with an individual named Brenton Blais, who stated that he



did not live at the apartment but sometimes stayed there. Blaistold the officers that Kruger did live at
the apartment, but that he was not there at the moment because hewas at work. The officerstold Blais
that they would be returning to the Westbrook Police Department, and they asked Blaisto tell Kruger
that he should call them when he returned to the gpartment.

Robitaille and Lyons went back to the Westbrook police station and waited there for Kruger’'s
cdl. After waiting for ashort while, they decided to return to the gpartment. They arrived at the
gpartment for the second time sometime around 4:00 p.m. Kruger was till not at the gpartment, but
Blais and another individua, Adam Lane, were. Thistime, the officers spoke with Blaisand Lane.
During this conversation, the officers learned that Blais was on probation, under the supervison of Allen
Wright, Probation and Parole Officer for the State of Maine Department of Corrections. The officers
told Blais and Lane that they wanted to talk to Kruger about some stolen property and that he should
contact them at the Westbrook police station. Although the officers were truly interested in conversing
with Kruger about the previous night’ s firearms sale, they had decided to make up the story about
golen property because they were concerned that if Kruger knew the redl reason for their vist, he might
destroy or dispose of the firearms. The officers then returned to the Westbrook police station and
waited for Kruger's cdll. At gpproximately 5:00 that evening, the officersreceived acal from
Kruger. Kruger agreed to meet with the officers at the station, and arrived there some time between
5:00 and 5:20 p.m. Thetwo officersinterviewed Kruger in Lyons s office. The officers began the
interview with agenera conversation about stolen property in the Westbrook area. Kruger volunteered
that he had purchased some stereo equipment from an individual nemed David LeClair that may have

been stolen. At some point during this interview, the conversation shifted to the topic of Kruger’'s



firearms purchase. Kruger stated that he collected cheap firearms, and that he had purchased five
firearms from the Kittery Trading Post the night before. Kruger told the officers that, upon testing the
firearms after the purchase, he had discovered that three of the firearms did not work. Kruger stated
that he intended to return those firearms to the Kittery Trading Post that night, and that they were,
therefore, in the trunk of his car in the parking lot. Kruger reported that the other two firearms had been
golen, and he willingly filled out, at the officers suggestion, a stolen property report for those firearms.
After some hesitation, Kruger also told the officers that Blais had been involved in the purchase of the
firearms,

At some point during the interview, the officersinformed Kruger that they would like to conduct
aconsent search of his gpartment in order to determine whether the pieces of stereo equipment that he
had purchased from LeClair were, in fact, Solen. Kruger stated that he did not mind if the officers
searched his gpartment for stolen property, and he signed a*Westbrook Police Consent to Search”
form. See Gov't Ex. 1. Theform that Kruger Signed dates.

| have been requested to consent to a search of the above listed items or areawhich are

located at the above mentioned location. | have aso been advised of my condtitutiona

rights to refuse such consent and to require that a search warrant be obtained prior to

any search. | have been further advised that if | do consent to a search, any evidence

found as aresult of such search, can be seized and used against me in any court of law

and that | may withdraw my consent to search at any time prior to the conclusion of the

search.

After having been advised of my congtitutiona rights as stated above, | hereby

voluntarily waive those rights and consent to a search. | authorize the above listed law

enforcement officer and anyone else he/she deems necessary to conduct a complete

search of the above described item or area

Gov't Ex. 1. The form contains a space for filling in the address of the search location; it isfilled

in with the address “ 47 North Street, Apt. #1, Westbrook Maine” The form aso contains



gpacesfor filling in the “Item or Areato be Searched (Owner to Initid Last Item or Areg)” and
“Location of Item or Areato be Searched”; these spaces are both filled in with the words
“Entire Apartment.” Either Kruger read and indicated that he understood the form, or one of

the officers read the form to him. Kruger did not make any written modifications to the form.

At the time that Kruger signed the form, Lyons had represented to him thet if Kruger refused to
give his consent to the search, the officers would have to seek awarrant to search the premises.
See T1 at 63-64, 85-86, 202; T2 at 62."

Before leaving for 47 North Street to conduct the search, the officerstook afew
preparatory and precautionary measures. The officers contacted Wright, Blais s probation
officer, Thomas Roche, an officer with the Westbrook Police Department, and Viger to
accompany them on the search. The officers also conducted a search of Kruger's car in the
parking lot, frisked Kruger, and seized Kruger’ s firearms from the trunk. Findly, the officers
told Kruger, who was driving alone in his car, not to attempt to contact anyone during the drive
over to his gpartment.

Kruger and the officers then left for 47 North Street. Kruger was followed by the
officersin two City of Westbrook police cars, one marked and one unmarked. Kruger and the
officersarrived at 47 North Street at gpproximately 7:00 p.m. At thistime, Blaisand Lane
were insde the apartment, a three-bedroom apartment with a kitchen, bathroom, living room,

and back hallway storage area attached to the kitchen. Kruger entered the gpartment, followed

* Aswill be discussed, infra, a contradiction exists between Lyons' s testimony and Robitaille’s testimony
regarding the exact language that Lyons used in explaining the warrant alternative to Kruger. Compare Robitaille's
testimony, T1 at 62-63, 86 (recalling that Lyons stated that he could obtain awarrant to search the apartment if Kruger
withheld consent), with Lyons' stestimony, T1 at 202 (stating that he told Kruger that Kruger could force the officers
to obtain awarrant by withholding consent).
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by dl five of the officers. Kruger informed his roommeates that the officers would be searching
the gpartment.

Immediately upon entering, the officers observed the smell of marijuana. A visua scan
of theliving room led Roche to observe avid on top of the stereo system in the living room.
Rohitallle testified that, shortly after his entry into the living room, he observed a marijuanaroach
onthefloor. The officerstold Blais and Lane to St on the couch in the living room. The officers
then presented them with the consent-to-search form that Kruger had signed and requested that
they dso Sgnit. The officers dated that, given the smdl of marijuanain the apartment, the
officers could get awarrant to search the gpartment if Blais and Lane did not sign the consent
form. At this point, Kruger cameinto the living room. Lyonstold im to Sit on the couch as
well. > The officers began to search the apartment, and the three occupants of the apartment
remained on the couch during the initid phase of the search, under the supervison of Roche.

Intheinitia phase of the search, the officers found drug pargpherndia and marijuana
resdue in the living room and in Lan€ s bedroom, and aso found a small bag containing cocaine
resduein Lane' s bedroom. In Kruger's bedroom, the officers found marijuana residue and
parapherndia. The officers placed these items on a coffee table in the living room. Upon the
officers discovery of these items, Lyons called a hdlt to the seerch and cdled for Officer Phillip
Hebert to come to the gpartment with his drug-sniffing dog, Zena. Detective Srawn Ldly was

aso called to photograph the scene.

® The strength of the language that the officers used in getting all three of the residents on the couch
remainsunclear. See Lan€e stestimony, T2 at 109 (“They told usto sit down and stay still.”); Lyons’ stestimony, T1
at 206 (“| mentioned that | would like you to sit down here.”); Roche’ stestimony, T1 at 179 (stating that he told
Kruger to join Blais and Lane on the couch and told all three occupants to remain seated on the couch).
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Throughout the evening, the police presence in the apartment was sgnificant. In
addition to the five officers who had arrived with Kruger, officers Lally and Hebert arrived at
the apartment sometime between 8:00 and 8:30 pm.®  The occupants of the apartment were
alowed to smoke without restriction during the search of the gpartment, using an ashtray on the
living room table. Other than alowing the occupants the freedom to smoke, the officers exerted
a high degree of control over their activity. The occupants were alowed to leave the couch only
when the officers asked for their assstance in one of the other rooms of the gpartment or when
one of the occupants needed to use the bathroom. Their use of the bathroom was supervised
by one of the officers. At one point, Roche left the living room to smoke a cigarette and another
officer assumed his responsibility of supervising the occupants.

In addition to the redtrictions on their physica movement, the officers placed redtrictions
on the occupants ability to interact with the outsde world. Although the testimony varied
widdy at the suppresson hearing, it is clear that the occupants use of the telephone was
restricted at least to some degree.” The officers answered a significant number of the incoming
telephone cdls to the gpartment, even though the telephone was located on the living room table
near the couch on which the occupants were seated. 1t is unclear whether any of the occupants

were alowed to answer or spesk on the telephone,? athough it is dear that the officers

® The testimony is inexact on this point, but it appears that Hebert was dispatched to the apartment at
approximately 8:00 p.m. and that Lally arrived at the apartment around 8:30 p.m . See T1 at 142-43, T2 at 96. Zena
remained in the car until Hebert used her to conduct a drug-detecting sweep of the apartment.

" The testimony regarding the number of times that the phone rang throughout the search ranged from
recollections of threeto twenty times. Compare Robitaill€’ stestimony, T1 at 45 (recalling that phone rang at least
twenty times), with Roche' stestimony, T1 at 164, 179 (remembering three phone calls).

8 Compare Wright’ s testimony, T2 at 94 (Kruger’ s attorney: “And the men who were in the living room were
not allowed to answer [the telephone], isthat fair to say?” Answer: “Yes.”); and Lane’ stestimony, T2 at 114, 120
(stating that Kruger was not allowed to speak with his mother when she called the apartment and that Lane was not
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prevented the occupants from spesking with some callers® At some point during the search, a
young woman arrived at the apartment door to deliver an order of chicken wings.® One of the
officers, instead of one of the occupants of the gpartment, answered the door for the ddlivery.
When one of the roommates stated that he no longer wanted the chicken wings, Lyons stated
that he had to pay, explaining that not paying would congtitute “theft of services™™ Lyons
received money from one of the occupants and paid for the wings.

After finding theinitia drug residue and paraphernaia and stopping the search, the
officers separated the three occupants.”” Blais was moved to the back porch. Kruger was
moved to the kitchen table. Lane remained on the couch. Hebert arrived either during the
separation of the occupants or shortly after the occupants had been separated. The officers
informed Hebert about their discovery of the drug residue and parapherndia, and Hebert told
them that they should complete their search of the apartment and that he would do a sweep of
the gpartment with Zena after they had completed their search and removed dl of the drugs they

had found. Hebert then accompanied Wright and Lyons to the back porch, where Blais was

permitted to answer the telephone or to speak with callers), with Robitaille' stestimony, T1 at 45-46 (combination of
roommates and officers answering the telephone); Roche’' stestimony, T1 at 164 (stating that one of occupants
answered atelephone call at least once and that there were “no restrictions” on occupants' use of telephone); Lally’s
testimony, T2 at 99-100 (testifying that Lane did speak on the telephone).

® See, e.g., Robitaille’ stestimony, T1 at 45-46 (stating that he answered the telephone at | east once and told
caller that Kruger would have to return the call because he was busy at the moment); Melissa Davidson’s Stipulated
Testimony, Def. Ex. 4, (stating that a person with avoice she did not recognize answered four of her telephone calls
to apartment that night, and that the person told her that Blais was busy and that she should call back |ater).

1% The chicken wings had apparently been ordered by one of the occupants prior to the officers arrival at
the apartment.

™ Contradictory testimony exists on whether Lyons made this comment in a matter-of-fact or ajoking
manner. The chicken wings remained uneaten on the kitchen table until Lyons, pursuant to an occupant’s offer, ate
some of the wings.

12 Again, the Court heard conflicting testimony regarding the forcefulness of the language the officers used
in separating the occupants. See Lane stestimony, T2 at 111 (“They just said, ‘ Adam, get up, sit over here. Breton,
[sic] comeinthekitchen. You haveto stay over here. Stay put.’”); Lyons stestimony, T1 at 211 (“| asked one of
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waliting. The officers read Blais Miranda warnings, and he agreed to talk to them. They
questioned him about the previous night’ strip to the Kittery Trading Post. Blaistold the
officersthat after he and Kruger purchased the firearms, they traveled down to ahouse in New
Bedford, Massachusetts, where Kruger exchanged the firearms for cocaine. Blais dso stated
that after they returned to Westbrook, he purchased one or two eight-bals of cocainefrom
Kruger. Theofficers questioning of Blaistook place gpproximately fifteen to twenty minutes
after Hebert' sarrivd, and it lasted for gpproximately fifteen minutes to a haf-hour.

Lyonsthen left Blais on the porch with Hebert and Wright, went into the kitchen, and
confronted Kruger with Blais s statement that Kruger had traded the missing firearms for
cocaine. Other officers were present in the kitchen, athough Lyons could not remember which
officers were present at thistime. From the various officers tesimony and involvement, it
appearsthat at least Robitaille and Laly were aso in the kitchen when Lyons went into the
kitchen. See Ldly’stestimony, T1 a 123 (*1 wasright in the kitchen right in front of the
table”); Robitallle stestimony, T1 at 37-33 (placing himsdf in the kitchen at that time). Without
administering Miranda warnings, Lyons asked Kruger where the cocaine was located. When
Kruger hestated, Officer Lyons again stated that he wanted Kruger to tell him where the
cocaine was located. Kruger pointed to a closet in the back storage area and told Lyons that
the cocainewasin ajacket inthe closet.  Either Viger and Robitaille or Viger and Ladly then
went to the closet and discovered the cocaine in ajacket pocket. Compare Robitalle's

testimony, T1 a 39 with Laly’stestimony, T2 a 114.

themto sit in the kitchen or something . . . | asked [Blais] to step outside.”).
10



Lyons then went back on the porch and instructed Wright and Hebert to take awritten
gatement from Blais. Hebert and Wright took Blais inside the gpartment, into the kitchen. Blas
then sat down at the kitchen table and wrote a statement reflecting what he had said on the
porch.

While Lyons was still on the porch, Robitaille took Kruger into the bedroom adjacent to the
kitchen by Robitaille. Shortly theresfter, Lyonsjoined them in the bedroom and read Kruger Miranda
warnings. Kruger stated that he understood his rights and that he was willing to talk. Kruger told the
officers that he had been sdlling firearms for cocaine in Massachusetts, and that this sale was apart of an
ongoing activity in which he had been involved. Thisinterrogation took gpproximeately fifteen to twenty
minutes. At the time that Kruger was read his Miranda rights, Kruger appeared cam but alittle
depressed. At some point during interrogation, Kruger expressed that he thought that he was facing a
possblejail sentence of 10 years. See T1 at 76-78. Robitallle told him that if he cooperated, things
could “go ease” for him. Lyons aso attempted to get some form of cooperation from Kruger,
athough he could not remember at the suppression hearing exactly what kind of cooperation he sought.

See T2 at 77-78. Lyons, however, did not make any promises of leniency to Kruger. Seeid.*®
Although Robitaille held on to Kruger’ s wallet throughout the interrogation in the bedroom, the officers
did not take out their guns and did not raise their voices.

At some point after he had taken awritten statement from Blais, Hebert did a sweep of

the gpartment with Zena. Hebert could not recall the exact procedure he used while conducting

the sweep that night. Hebert testified that, while his genera practice isto take Zena around the

3 Neither Robitaille nor Lyons could remember whether Kruger’s comments about a possible ten-yesr jail
sentence or their attemptsto elicit cooperation from him occurred before or after the administration of Miranda
warnings.
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perimeter of an areatwo times and then back once more, letting her sniff the areas in between,
he knows that he did a less detailed search of the apartment because of itsrlaively large Sze
and because narcotics had aready been discovered. Hebert testified that the back storage area
was the last room that he and Zena searched, and that this room was very cluttered, making it
difficult for Hebert to take Zenathrough the area. Zena did not dert to any drugs during this
sweep of the gpartment.

While Hebert testified that he was later told that the cocaine in Kruger's coat pocket
had dready been discovered by the time he did the seerch with Zena, he was not given this
information ether before or during his search, and no officer told him to pay particular attention
to the back room. Every other officer testified that they ether did not know or could not
remember whether Hebert took the dog through the apartment before or after the discovery of
the cocaine.

The lack of testimony on this point is troubling to the Court but, neverthdess, the Court finds
that Zena was taken through the apartment after the discovery of the cocaine. The Court found Hebert
to be a credible witness and is satisfied as to the veracity and rdiability of the sequence of eventsthat he
detailed in histestimony: hisariva at the gpartment, his participation in the questioning of Blais on the
porch, Lyons s departure from the porch, Lyons s return to the porch and instruction that Hebert and
Wright obtain awritten satement from Blais, their bringing of Blaisinto the gpartment and seating of him
at the empty kitchen table, and, finaly, Hebert's search of the gpartment with Zena gpproximately a
half-hour to forty-five minutes after the interview with Blais. This sequence, combined with Lyons's

testimony concerning the timing of his confrontation of Kruger in reaion to the interrogetion of Blais and
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the testimony of both Lyons and Rohitaille regarding when Kruger was moved from the kitchen table
into the bedroom, convinces the Court that the cocaine was discovered while Lyons was insgde the
gpartment, before Wright and Hebert took Blais s statemert, and that Hebert searched the apartment
with Zena sometime after the statement had been taken.

Kruger was placed in handcuffs at approximately 8:30 p.m. that evening. See T1 at
168, 175-76; Def. Ex. 2. Officer Roche transported him to the Cumberland County Jall.
Kruger was processed at the Cumberland County Jail at 9:51 p.m. See Def. Ex. 3.

DISCUSSION

Theitems of evidence dicited as aresult of the activities that took place on the night of March
16, 2000, and that Kruger now seeks to suppress, fal into four categories: the drug paraphernaia that
the officersinitialy found in their search of Kruger’s gpartment; Kruger's satement identifying the
location of the cocaine; the cocaine found in the jacket pocket inside the closet at Kruger’ s gpartment;
and the statements that Kruger made after the discovery of the cocaine. Kruger moves to suppress al
four categories of evidence, and he invokes various Fourth, Fifth, and Fourteenth Amendment
arguments in support of his motion to suppress this evidence. The Government opposes suppression of
any of the evidence discovered on March 16, 2000. The Court will consider the arguments as they
pertain to each category of evidence.
A. The Drug Paraphernalia and Marijuana and Cocaine Resdue Found in the Apartment

Kruger moves to suppress the drug pargpherndiainitialy found in the gpartment as a violaion
of his Fourth Amendment rights, arguing that this evidence condtitutes the fruit of an unlawful seerch

because his consent to the officers search of his gpartment was not voluntary. The Government
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responds that consideration of the totdity of the circumstances revedsthat Kruger did voluntarily
consent to the search of his gpartment. Alternatively, the Government contends that Blais and Lane had
authority to, and did, authorize the search of the gpartment and that Kruger does not have standing to
chdlenge their consent.

The Fourth Amendment protects individuas againgt * unreasonable searches and seizures’ and
provides that “no Warrants shdl issue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons or thingsto be seized.” U.S. ConsT.
amend. IV. Seealso U.S. Const. amend. XIV. The courts have long recognized an exception to the
Fourth Amendment’ s warrant and probable cause requirements that allows for a search to be
conducted if an individua has consented to the search. See Schneckloth v. Bustomante, 412 U.S.
218, 222, 93 S. Ct. 2041, 2045 (1973). Ininvoking this consent exception to the warrant/probable
cause requirement, the Government has “*the burden of proving that the consent was, in fact, freely and
voluntarily given.”” 1d. (quoting Bumper v. North Carolina, 391 U.S. 543, 548, 88 S. Ct. 1788,
1792 (1968)). In ascertaining the voluntariness of the consent to a search, a court must consder the
totdity of the circumstances, including “age, education, experience, inteligence, and knowledge of the
right to withhold consent.” United States v. Barnett, 989 F.2d 546, 554-55 (1% Cir. 1993), cert.
denied, 510 U.S. 850, 114 S. Ct. 148 (1993). Other consderations that a court should take into
account include “whether the consenting party was advised of his or her condtitutiona rights and
whether permisson was obtained by coercive measures or under inherently coercive circumstances.”

Id.
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In this case, anumber of factors weigh in favor of the Court making the determination that
Kruger's consent to the search of his gpartment was voluntary. Most significantly, Kruger signed aform
that stated that he voluntarily consented to the search, understood his congtitutiond rights, and was
aware of the potentid consequences of the discovery of any evidence found in his gpartment during the
search. See Gov't Ex. 1. Kruger's age, professiona employment,* and education indicate that he was
able to understand the contents of this form and the officers explanation of hisrights.™ These factors
aso negate any assartion that Kruger was particularly vulnerable in his interaction with the officers.
Additiondly, the officers testified that Kruger’s demeanor was cooperative and calm. Although the
consent was obtained at the police station rather than in familiar surroundings, the Court is satisfied that
the atmosphere in Lyons's office was cooperétive rather than coercive.  In addition, the officers were
not required to administer Miranda warnings prior to obtaining his consent to search, given Kruger's
voluntary presence at the station, the cooperative nature of the interaction between Kruger and the
officers, and Kruger’ s apparent freedom to leave the police sation.

Two aspects of the officers conduct in obtaining Kruger’s consent call into question the
voluntariness of the consent. First, it gppears that the officers engaged in some trickery in obtaining this
consent by stating to Kruger, before presenting him with the consent form, that they wanted to search

his apartment for stolen property. That was not the true motivation underlying the search of the

¥ The officerstestified that, in interviewing Kruger, they learned that he worked at Unum Provident
Corporation.

®Inhisreply brief, Kruger's attorney proffers that Kruger has alower educational level than the
Government represented to the Court. Specifically, Kruger’s attorney represents to the Court that Kruger dropped
out of high school and that, although he later enrolled in a program at the music department of the University of
Southern Maine that would allow him to transfer credits toward his high school diploma, he was enrolled in this
program for less than three semesters and never transferred those credits toward his high school diploma. See
Defendant’ s Reply to Government’s Memorandum of Law Regarding Motion to Suppress (Doc. No. 19) at 2. If it
were to be considered by the Court, which it is not becauseit is not in evidence, the representation that Kruger
completed at |east some college-level courses would weigh in favor of, rather than against, Kruger’ s ability to read
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gpartment. Kruger's statement to the officers that he did not mind if they searched his gpartment for
gtolen property indicates that he was mided as to the intended scope of the search. However, given the
clear and unambiguous specification of “entire gpartment” and “any evidence found” on the consent
form that Kruger sgned, the officers ord misrepresentation regarding the purpose of their search did
not render Kruger' s consent involuntary.

Second, Kruger contends that Lyons told him that the officers could obtain awarrant if he did
not consent. The Supreme Court has held that aclaim of lawful authority to search is highly indicative of
coercion because it “ announces in effect that the occupant has no right to resist the search.” Bumper,
391 U.S. at 550, 88 S. Ct. at 1792. See also United Sates v. Maldanado Garcia, 655 F. Supp.
1363 (D.P.R. 1987) (suppressing evidence found when police gained entry to a suspect’s apartment by
knocking on the door and announcing that they had a summons to serve when, in fact, they did not have
one). Various courts, however, have indicated that, in certain circumstances, a representation that an
officer will obtain awarrant does not render consent involuntary. See, e.g., id. a 1368 (* Consent may
be vdid if given in reponse to an officer’ s declaration that he may seek awarrant.”); United States v.
Miller, 589 F.2d 1117, 1132 n.13 (1* Cir. 1978) (noting that officers assertion that he would obtain a
warrant if the defendant would not consent did not make the consent involuntary); United States v.
Salvo, 133 F.3d 943, 954 (6" Cir. 1998) (“It is well-settled that the agent’ s statements to the effect
that he would obtain awarrant if Salvo did not consent to the search does not taint Salvo’'s consent to a
search.”); United States v. White, 979 F.2d 539, 542 (7™ Cir. 1992) (explaining that “when the
expressed intention to obtain awarrant is genuine . . . and not merely a pretext to induce submission, it

does not vitiate consent”). The Court need not decide whether this case involves such a circumstance.

and understand the form and to voluntarily give his consent.
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Kruger’s argument relies on Robitallle' s testimony regarding statements made by Lyons. Rohbitaille
tedtified that he overheard Lyons state to Kruger that the officers could obtain awarrant to search the
gpartment. See T1 at 62-63, 86. However, this statement conflicts with Lyons s own testimony.
Lyonstedtified that he did not believe that he had told Kruger that he would get awarrant if Kruger did
not consent to the search; rather, in explaining Kruger’ srights, he stated thet Kruger had aright to
refuse consent and to make the officers obtain awarrant to search the apartment. See T1 at 202.

The Court finds Lyons credible on this point. Lyons did not gppear to be attempting to concedl
anything from the Court in his explanation of how he obtained the consent to search. In contrast, Lyons
specificdly testified that he recaled sating to Blais and Lane that if they refused to consent, he could get
asearch warrant because of the smell of marijuana. See T2 at 65. Although Robitaille stated that he
was certain as to what Lyons said to Kruger, the record does not reved Robitaill€ s proximity to Lyons
when he overheard this statement.’® Moreover, Robitaille s tesimony conflicts with a number of the

officers on severd points,*” and the Court aso questions his veracity in assarting his ability to precisely

1° Robitaille testified that he was not present during the entire conversation pertaining to the consent
search.

" Compare, e.g., Robitaille’ stestimony, T1 at 39 (stating that Robitaille accompanied Viger on the search of
the closet), with Lally’ stestimony, T1 at 114 (stating that Lally accompanied Viger on the search of the closet);
Robitaille’ stestimony, T1 at 51 (stating that Viger did not join the officers until they had already arrived at the
apartment), with Viger' stestimony, T1 at 184, and Lyons' stestimony, T2 at 60-61 (stating that Viger joined other
officers at Westbrook police station before they |eft for apartment); Robitaill€’ stestimony, T1 at 52-53 (stating that
Kruger was arrested at approximately 10:30 or 11:00), with Roche's testimony, T2 at 176, and Westbrook Police Arrest
Report, Def. EX. 2 (arrest of Kruger took place at 8:30); Robitaille stestimony, T1 at 45 (phone rang twenty times),
with Lally’ stestimony (phone rang at least two times) and Roche’ s testimony (recalling that phone rang three times);
Robitaille’ stestimony, T1 at 12-13 (indicating that L yons made the representation to Blais), with Lyons’ s testimony,
T1at 193 (Robitaille did most of the talking with Blais regarding the officers' purpose for finding Kruger). See also
Robitaille stestimony, T1 at 50 (stating that officers |eft for apartment some time between 7:00 and 8:00 p.m., but later
stating that officers arrived at apartment some time between 7:00 and 7:30 p.m.).
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recal certain detalls such as this one while adso testifying that he had completely forgotten other
significant aspects of the evening.™®

Inlight of dl of the other factors pointing to the voluntariness of Kruger’s consent and the
noncoercive nature of the interaction between Kruger and the officers up to and during his Sgning of the
consent form, Lyons' s explanation to Kruger alone does not render Kruger’s consent involuntary. The
Court concludes that the evidence obtained was the fruit of a search to which Kruger voluntarily
consented, rather than the fruit of an unlawful search. Given thisfinding, the Court need not address the
Government’ s dternative argument regarding the consent of Lane and Blais.
B. Kruger’'s Statement I dentifying the L ocation of the Cocaine

Kruger has moved to suppress the satement he made to the officers identifying the location of
the cocaine on three grounds. Firgt, Kruger argues that this statement was obtained in violation of
Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 1602 (1966). Second, Kruger maintains that this
gatement was involuntarily obtained, in violation of his due process rights under the Fourteenth
Amendment. Third, Kruger regards this statement as the fruit of anillegd arrest, in violation of his
Fourth Amendment rights. The Government disputes al of these contentions, maintaining that Kruger
was not in custody, that his statement was not coerced, and that the cocaine would have inevitably been
discovered in the absence of any condtitutiond violations thet the Court may find.

The Court firg turns to the Mirandaissue. Miranda warnings are required when asuspect isin
custody and isinterrogated. Seeid. Thereisno dispute that Kruger was not read Miranda warnings

prior to Lyons s posing the question that dicited the location of the cocaine, and the Government does

'8 For example, Robitaille testified that he did not recall whether Hebert brought Zena through the apartment
before or after the discovery of the cocaine. See T1 at 43.
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not argue that Lyons's confrontation did not congtitute interrogation within the meaning of Miranda.
The Court finds that Lyons interrogated Kruger by asking him where the cocaine was located. At issue
in this case is whether Kruger was in custody at the time that Lyons confronted him with the information
the officers had learned from Blais and demanded to know the location of the cocaine. Aninterview is
custodid if areasonable person in the defendant’ s position at the time of questioning would believe that
he was “deprived of hisfreedom of action in any sgnificant way.” Miranda, 384 U.S. at 444, 86

S. Ct. & 1612. The determinative issue in the custody inquiry is “whether there was aformd arrest or
restraint on freedom of movement of the degree associated with aformal arrest.” Stansbury v.
California, 511 U.S. 318, 322, 324, 114 S. Ct. 1526, 1529 (1994) (quotations omitted). In making
this determination, a court consders such factors as “whether the suspect was questioned in familiar or
at least neutra surroundings, the number of law enforcement officers present at the scene, the degree of
physica restraint placed upon the suspect, and the duration and character of the interrogation.” United
Statesv. Lanni, 951 F. 2d 440, 442 (1% Cir. 1991) (citations omitted). “Asagenerd rule, courts are
unlikely to find thet an interview which takes place in a defendant’shomeis ‘ custodia’ because the
familiarity of the surroundings tends to dispd the ‘ police-dominated” atmaosphere which characterizes
cudodid stuations” United Statesv. Barlow, 839 F. Supp. 63, 66 (D. Me. 1993). See, eg.,
United Sates v. Ritchie, 35 F.3d 1477, 1485 (10" Cir. 1994). “Nevertheless, detention of a person
at home during the execution of asearch . . . may amount to custody for purposes of Miranda.”
Barlow, 839 F. Supp. a 66. See also United States v. Bunnell, 106 F. Supp. 2d 60, 67 (D. Me.

2000).
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The Court finds that by the time that Lyons demanded that Kruger inform him of the location of
the cocaine, Kruger was in custody within the meaning of Miranda. By the timethat Lyonsinssted
Kruger disclose the whereabouts of the cocaine, Kruger had been with officers Lyons and Robitaille for
more than three hours, five officers had been in his home for over one and one-haf hours, and two more
officers and adog had recently arrived. The officers had frisked Kruger, searched his car, and taken his
firearms. The officers had taken active steps to redtrict, control, and monitor Kruger’s movement
around the apartment, and they had taken sgnificant measures to isolate him from his roommates and
the outsde world as well asto control the occupants movements about the gpartment. The officers had
clearly taken coercive control of events occurring in the gpartment. The degree of control exerted by
the officers had increased in intensity throughout the evening, and the intengity of their asserted control
was rapidly escalating as Lyons impetiently repested his demand that Kruger reved the location of the
cocaine in the presence of two other officers. See Lanni, 951 F.2d at 443. At this point, nothing about
Kruger's environment would have indicated to a reasonable person that the police presence would
abate in the near future or that Kruger was free to leave the gpartment. Lyons, himsdlf, described the
sceneasan “orded.” See T2 a 8. Although Lyons also testified that he would have let Kruger go up
until the point of the discovery of the cocaine,™ the Court does not believe that to be the case.
Moreover, neither Lyons nor any of the other officers ever told Kruger that he was not under arrest or
that hewasfreeto leave. See Lanni, 951 F.2d at 442, Bunnell, 106 F. Supp. 2d at 68; United States
v. Brunette, 76 F. Supp. 2d 30, 33-34 (D. Me. 1999). See also Stansbury v. California, 511 U.S.

at 324,114 S. Ct. at 1529-30 (“It iswell sttled, then, that a police officer’ s subjective view that the

9 See Lyons'stestimony, T1 at 219-20, T2 at 2-4 (stating that until the point that the cocaine was found, he
did not believe that he had probable cause to arrest Kruger).
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individua under questioning is a suspect, if undisclosed, does not bear upon the question whether the
individud isin cugtody for purposes of Miranda.”); Berkemer v. McCarty, 468 U.S. 420, 442, 104
S. Ct. 3138, 3151 (1984) (“A policeman’s unarticulated plan has no bearing on the question of whether
asugpect was ‘in custody’ at a particular time.”).

The Court acknowledges that some factors weigh againgt afinding that Kruger wasin custody
and that, in some respects, this case may fdl into a“gray area” Lanni, 951 F.2d at 443. First, the
officers initid entry into the gpartment took place a a reasonable time of the evening. Nevertheless, by
the time that Lyons confronted Kruger, the circumstances suggested thet the presence of the officers
would continue into unressonably late hours of the night. 1t isalso true that Kruger had voluntarily
consented to the officers entry into and search of his gpartment. However, thisfactor istainted by the
officers use of trickery to obtain the consent. See Lanni, 951 F.2d at 441 (identifying lack of trickery
or use of false information as a factor mitigating againg finding of custody). Third, Kruger and his
roommates were allowed to eat and smoke, and they may have been permitted to speak on the
telephone to alimited degree. However, these factors done, in light of the totality of the circumstances
surrounding Lyons's confrontation of Kruger, would not lead a reasonable person in Kruger’ s position

to believe that he or she could leave the apartment fregly.®

® The Court also notes that it views this case as distinct fromUnited States v. Quinn, 815 F.2d 153 (1% Cir.
1987), and Ritchie, 35 F.3d at 1485-1486. In Quinn, the court’ s conclusion that those defendants were not in custody
was based on its reasoning that the detention constituted a continuation of alawful Terry stop in a*“swiftly
developing situation.” Quinn, 815 F.2d at 156. The Government has not attempted to anal ogi ze the search of
Defendant’ shometo alawful Terry stop. Moreover, the Court makes several distinctions between the circumstances
in this case and those in Quinn, including the educational levels of the defendants, the duration of time between the
initial police contact and the interrogation, and the fact that one of the defendants in Quinn had asked the officersto
stop the search of hisvehicle and the police had complied. The officers' measuresto isolate Kruger from his
roommates and the outside world, as well as the restraints on the occupants’ movements around the apartment
exceed such measures taken in either Quinn or Ritchie. Seeid.; Ritchie., 35 F.3d at 1481. The Court does credit the
Government’ s assertion that many of the measures were taken in an effort to protect the safety of the police officers.
Nevertheless, the legitimate safety goals of some of these steps does not alter the Court’s conclusion that a
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In summary, consderation of the factors underlying the Miranda custodid inquiry leads the
Court to conclude that Kruger was in custody at the time that Lyons questioned him about the location
of the cocaine. Because neither Lyons nor any of the other officers had read Kruger Miranda warnings
prior to this interrogation, Kruger’s statements identifying the location of the cocaine must be
suppressed. Given this conclusion, the Court will not address Kruger' s Fourteenth and Fourth
Amendment arguments in favor of suppression.

C. The Cocaine

Advancing essentidly the same arguments that he set forth for the suppression of his satements
identifying the location of the cocaine, Kruger contends that the cocaine itself must be suppressed
because its discovery condtitutes the fruit of a Miranda violaion, an involuntary statement, and/or an
unlawful arrest. The Government responds by maintaining that no congtitutiona violation occurred and
that, even if the Court does find that a condtitutiond violation led to the discovery of the cocaine, the
inevitable discovery doctrine should prevent the Court from suppressing the cocaine.

When evidence obtained in violation of adefendant's Fourth, Fifth, or Sixth Amendment rights
leads to the discovery of additiond evidence, that additional evidence, often referred to as the "fruit of
the poisonous tree," may need to be suppressed in order to protect the defendant's congtitutiona rights.

See Wong Sun v. United States, 371 U.S. 471, 83 S. Ct. 407 (1963) (applying fruit of poisonous
tree doctrine in Fourth Amendment context); Nix v. Williams, 467 U.S. 431, 442, 104 S. Ct. 2501,
2508 (1984) (noting that fruit of poisonous tree doctrine applies to the Fifth and Sixth Amendments as

well asthe to Fourth Amendment). Suppressing the use of such evidence at trid servesto "deter police

reasonable person in Kruger’s position would not have felt free to leave the kitchen at the time of Lyons's
interrogation.
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from violations of condtitutiona and statutory protections’ by ensuring that “the prosecution is not to be
put in a better position than it would have been in if no illegdity hed transpired.” Nix, 467 U.S. at 442-
43, 104 S. Ct. at 2508. Kruger argues, in the first instance, that the cocaine discovered in his coat
pocket congtitutes the fruit of the Miranda violation and, thus, should be suppressed under the fruit of
the poisonous tree doctrine.

The Government does not dispute the gpplicability of the fruit of the poisonous tree doctrine or
the causal connection between the cocaine and Kruger's pre-Miranda statements. Instead, the
Government contends that the cocaine should not be suppressed under the fruit of the poisonous tree
doctrine because the police would have inevitably discovered it even if Kruger had not responded to
Lyonss pre-Miranda questioning.* Although both Kruger and the Government assume that the fruit of
the poisonous tree doctrine applies to evidence that is the fruit of a statement obtained in violation of
Miranda, that application of the doctrine in that context has been, in the past, thought to be the subject
of adidtinct, analyticd inquiry.

The quedtion of whether the tangible fruits of an interrogation conducted in violaion of Miranda
requirements are subject to exclusion from evidence againg the person so interrogated under the Fifth
Amendment provison guaranteeing freedom from self-incrimination is clearly generated in this case,
even though not noticed or briefed by counsd. That question has been, prior to the Court's decison in
Dickerson v. United States, 530 U.S. 428, 120 S. Ct. 2326 (2000), the subject of much labored

judicid andysis See, e.g., United States v. Byram, 145 F.3d 405 (1% Cir. 1998); United States v.

11t does so in spite of the fact that the United States Attorney's Office in this District has only recently put
forth astrong argument in another casein this District that "under established Supreme Court precedent the
exclusionary rule does not apply to the 'fruits of aMiranda violation." United States v. Faulkingham, 2001 WL
586667 at 5 (D. Me. May 29, 2001) (Kravchuk, Magistrate Judge). No reasonis given for the Government's failure to
take a consistent position in this case.
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Elie, 111 F.3d 1135, 1141-42 (4™ Cir. 1997); United Sates v. Cherry, 794 F.2d 201, 207-08 (5"
Cir.1980), cert denied, 479 U.S. 1056, 107 S. Ct. 932 (1986).* The decisonin Dickerson changed
the landscape, however, by conferring condtitutiona status on the Miranda right to awarning. Since
Dickerson, the answer to the question is properly demonstrated by a clear and direct analytic construct
based entirely on recognized decisons of the United States Supreme Court:

1) aperson in custody has aright not to be interrogated without first being
given afour-point warning of hisrightsin respect to such interrogation
and of the consequences of responding to the interrogator's questions,
Miranda v. Arizona, 384 U.S. at 444, 86 S. Ct. a 1612, which right
isof conditutiond origin and dimenson, Dickerson, 530 U.S. at 440,
120 S. Ct. at 2334,

2 tangible evidence obtained directly or indirectly asaresult of aviolation
of the congtitutionally based rights of a person cannot be, over
objection, introduced into evidence in acriminal case againg the person
whose rights have been violated in obtaining the evidence, See Wong
Sunv. United Sates, 371 U.S. 471, 485, 83 S. Ct. 407, 416 (1963)
("The exclusonary rule has traditionaly barred from tria physical,
tangible materids obtained either during or as adirect result of an
unlawful invasion.") (emphasis added) Nix, 467 U.S. at 442, 104 S. Ct.
at 2508 (purpose of fruit of poisonous tree doctrine isto "deter police
from violations of condtitutional and statutory protections'); and

3 therefore, tangible evidence obtained directly or indirectly from an
interrogation conducted in violation of the strictures of Miranda, a
violation of rights of congtitutiona dimension, must be, on demand,
suppressed.
Here, the Court has found that the interrogation of Defendant Kruger in respect to the location

of the cocainein question was conducted in violation of the strictures of Miranda (e.g., without Kruger

2 The Supreme Court has explicitly refrained from squarely resolving this question. See Oregon v. Elstad,
470 U.S. 298, 105 S. Ct. 1285 (1985) (stating that reasoning of decisionin Tucker "applies with equal force when the
alleged 'fruit' of anoncoercive Miranda violation is neither awitness nor an article of evidence but the accused's own
voluntary testimony"); Michigan v. Tucker, 417 U.S. 433, 447, 94 S. Ct. 2357, 2365 (1974) (" Although we have been
urged to resolve the broad question of whether evidence derived from statements taken in violation of the Miranda
rules must be excluded regardless of [whether] the interrogation took place [before or after the Miranda decision], we
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having been given any Miranda warning whatever). It iscear thet this violated his condtitutiond rights,
Dickerson, 530 U.S. at 440, 120 S. Ct. a 2334, not to be compelled to incriminate himself under the
Fifth Amendment to the United States Constitution. Tangible evidence so obtained cannot be used
agang himin any crimina case. Wong Sun, 371 U.S. at 488, 83 S. Ct. at 417 (The question is
"whether, granting establishment of the primary illegdity, the evidence to which ingtant objection is
made, has been come at by exploitation of that illegdity or instead by means sufficiently distinguishable
to be purged of the primary taint."). The Court finds that the cocaine in this case was found as a direct
result of Kruger's answer to the unwarned interrogation question regarding its whereabouts. No
independent causd factor of any kind intervened between the answer and the discovery of the cocaine.
It may not, therefore, be used against him to convict him of any crimind charge set out in the present
Indictment, and it is, therefore, to be suppressed from evidence in such proceedings.

Prior to the decison in Dickerson, the issue of suppression of evidence discovered as aresult
of aviolation of Miranda turned on acomplex and largely opague andys's attempting to resolve on an
ad hoc basis the tenson between the rdiability of the subject evidence and the goal of deterrence of
police misconduct. See, e.g., Byram, 145 F.3d 405; United States v. Downing, 665 F.2d 404 (1%
Cir. 1981). This Court believesdl of that has gone by the board with the conferra by Dickerson of
condtitutional Status on the right to a Miranda warning.

However, to the extent that the prior learning is found to remain viable after Dickerson, the
Court finds the deterrence rationde compdlling in the ingtant case. Asin United States v. Downing,
"the police questioning . . . would not reasonably be expected to lead to an admission of guilt; rather, the

questionswere likely to and did lead to [incriminating] evidence,” Downing, 665 F.2d at 409. The

instead place our holding on a narrower ground.").
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exclusion of the cocaine, the substance — indeed essence -- of the suppressed statements, is necessary
to deter law enforcement officers from foregoing the adminigtration of Miranda warnings in future cases
in which they believe that they may successfully gain access to tangible evidence that will be usable at
trid despitethe violation of Miranda strictures. The Court also believes that, while the factors that
controlled in Byram, 145 F.3d at 409- 10, are not directly implicated in the ingtant case, they do
support gpplication of the fruit of the poisonous tree doctrine to the physical evidence inthiscase. The
Miranda violation here was not merely atechnica one; there is a"subgtantia nexus’ between this
violation and the discovery of the cocaine; and the discovery of the cocaineitself was not preceded by
any conditutiona safeguard. 1d.

The issue now becomes one of whether, absent the discovery of the cocaine as aresut of the
Miranda violation, the officers would have inevitably discovered the cocaine. Nix, 467 U.S. at 442,

104 S. Ct. at 2508.

D. I nevitable Discovery of the Cocaine

The inevitable discovery doctrine provides that evidence that would have inevitably been
discovered absent police misconduct may be used at trid. See Nix, 467 U.S. at 444, 104 S. Ct. at
2509. The Supreme Court has based this doctrine on the reasoning that the deterrence rationale of the
fruit of the poisonous tree doctrine will perdst aslong as police are not put in a better position than they
would have been absent the congtitutiond violation. Seeid. Hence, in order for evidence to be used
pursuant to the inevitable discovery doctrine, the Government must * establish by a preponderance of the

evidence that the information ultimately or inevitably would have been discovered by lavful means” 1d.
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The Government may not fulfill this burden by mere * speculative eements,” but must instead rely on
“demondtrated historical facts capable of ready verification or impeachment.”* 1d. at 444 n.5, 104
S. Ct. at 2509 n.5. See also United Satesv. Ford, 22 F.3d 374, 379-80 (1* Cir. 1994). The Court
of Appedsfor the Firgt Circuit has explained that three basic concerns animate the independent
discovery andlyss “are the legd means truly independent; are both the use of the legd means and the
discovery by that meanstruly inevitable; and does the gpplication of the inevitable discovery exception
ether provide an incentive for police misconduct or sgnificantly weeken [condtitutiond] protection”?
United States v. Silvestri, 787 F.2d 736, 744 (1% Cir. 1986), cert. denied, 487 U.S. 1233, 108
S. Ct. 2897 (1988). Within this framework, the Court’s determination is a flexible, fact-specific one.
SeeFord, 22 F.3d at 377.

A range of examples guide the Court’s andlysis on the question of inevitable discovery. In Nix,
467 U.S. at 448, 104 S. Ct. at 2511, the Court held that the evidence of avictim’s body would have
inevitably been discovered in an ongoing search.  There the Government had offered the Court
testimony that 200 volunteers had been in the process of systematicaly searching the neighboring county
for the victim’ s body when the police had |learned of itslocation through the violation of the defendant's
Sixth Amendment rights, that had the body not been found, the same systematic search would have

progressed into the county where the body was found, that the body was located near aculvert, a

% A forceful analytical argument can be made that because the Government's officers, by the Miranda
violation, destroyed the only physical conditionsin which it can be persuasively tested whether the officers or Zena
would have found the cocaine if it had remained in place, they have stripped the Government of the ability to make
the affirmative demonstration necessary to carry its burden of proof. Once the Government has doneillegal acts that
actualy lead to discovery of the cocaine and has taken the cocaine out of its place, the question of whether it would
subsequently have been found for other reasons becomes, necessarily, inherently "speculative."

Though attractive, the Court has indulged no "shoot yourself in the foot" corollary to the exclusionary rule.

AsJudge Boudin has observed, the use of the word "inevitable" in the Nix doctrine "is something of an
overstatement,” and that while the requisite probability of discovery "has not been quantified . . . it only confuses
matters to pretend that the government must prove to a certainty what would have happened but for theillegally
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landmark to which the attention of the volunteers had been specifically directed, and that the estimated
time for this dternative discovery of the body ranged between three to five hours. Seeid. By contrast,
in Rogers, 102 F.3d at 646-47, the Court of Appedls for the First Circuit, dthough affirming adidrict
court’s application of the inevitable discovery doctrine on the principle of harmless error, expressed
some concern over adigrict court’ sfinding that a concedled safe would have inevitably been
discovered in the absence of a Miranda violation, given the defendant’ s “ unanswered clam” that the
search was being abandoned when the defendant revealed the safe’ slocation. See also Ford, 22 F.3d
374, 378 (1% Cir. 1994) (holding, in light of court’s finding of probable cause and evidencein record
that officers had dready made decison to seek awarrant, that physica evidence found during
warrantless search would have inevitably been found by officers), cert. denied, 513 U.S. 900, 115

S. Ct. 257 (1994); United States v. Infante-Ruiz, 13 F.3d 498, 503-04 (1% Cir. 1994) (holding that
inevitable discovery doctrine did not justify admission of physical evidence found in vehicle because
government had not shown that officers had probable cause to take legitimate custody of vehicle and
government had not introduced evidence of standardized policy that would have led to search of
vehide).

Kruger's consent to search the gpartment, the large number of police officers searching the
gpartment, and the presence of a drug-sniffing dog condtitute the Government’ s strongest pointsin
support of the inevitable discovery of the cocaine. These historica factsindicate that a seerch was
ongoing, one that might have eventudly led to the discovery of the cocaine. However, the Court is not
satisfied that the Government has met its burden of proof by a preponderance of the evidence. The

deficits in the Government’ s evidence fal into two main categories. First, the Government did not

obtained admission." United Statesv. Rogers, 102 F.3d 641, 646 (1 Cir. 1996).
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produce any evidence that the officers would have continued to search the apartment until the cocaine
had been discovered; Cf. United States v. Doe, 61 F.3d 107, 110 n.5 (1% Cir. 1995) (noting lack of
evidence regarding procedures or custom regarding search of package type in which evidence had been
discovered). Infante-Ruiz, 13 F.3d a 504 (setting forth as one ground for reection of independent
discovery finding the government’ s failure “to introduce any evidence that their actions were controlled
by established procedures and standardized criteria’ that would have led to inventory search). Whileit
might have been possible for the Court to draw an inference that, after hearing Blais s testimony, the
officers would have continued to search the gpartment until they found the cocaine, the Government
offered no such testimony on thispoint. Instead, the Government dlicited testimony from Lyons, the
officer coordinating the search efforts that night, that he did not credit Blais simplication of Kruger inthe
drug trade until after the cocainewasfound. See Lyons T1 at 220 (“1 would not have arrested him. . . .
| have one person, a convicted felon who is concerned about his own rear end, quite frankly, and |
wanted to corroborate something more.”); T2 a 3 (“My feding with Mr. Kruger was up until that point,
he was avictim of aburglary from his motor vehicle. . . . He had done nothing wrong . . . up until thet
point . . . the point until the . . . cocainewasfound.”). Although the Court finds Lyons' s testimony of
dubious credibility on this point, this testimony is Sgnificant in light of the rule thet the Government has
the burden of establishing inevitable discovery by a preponderance of the evidence. Testimony thet the
officer coordinating the investigation did not view Kruger as a suspect until after the discovery of the
tainted evidence decreases, rather than increases the likelihood of inevitable discovery. Lyonss
testimony distinguishes this case from United States v. Procopio, 88 F.3d 21, 27 (1% Cir.), cert.

denied, 519 U.S. 1138 (1997), in which officers testified that the individual who had |eft a subsequently
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searched briefcase dlongside aroad had already been the focus of afedera robbery investigation.
Moreover, unlike the evidencein Nix, 467 U.S. at 449, 104 S. Ct. at 2511-12, which portrayed a
methodical and systematic search, the evidence in this case suggests a chaotic, disorganized search in
which the officers were not even clear asto what evidence they were hoping to find. The entire
interview and search process was characterized by arandom, "hit or miss' gpproach. The Court is not
persuaded by a preponderance of the evidence that the officers would have inevitably searched the
jacket pocket in which the cocaine was found.

Nor has the Government established by a preponderance of the evidence that Zena would have
inevitably derted to the cocainein Hebert’ s sweep of the apartment. Given the Court’ s finding that the
cocaine had been removed from the jacket pocket prior to Zena s sweep of the gpartment, the question
iswhether Zenawould have derted to the cocaine if the sweep had occurred prior to its actua
discovery.” The Government has failed to establish, by a preponderance of the evidence, that the
Court can answer this question affirmatively. Hebert testified that he conducted a less thorough sweep
than usud, given the Size of the area to be searched and his knowledge that some drugs had dready
been found. Moreover, Hebert indicated that, due to the clutter in the back closet, Zend s search of
that closet was even more haphazard than her search of the other roomsin the apartment.  Specificaly,
Hebert sated, “1t was very cluttered in that room and | basically took the dog in, hoping that any large
amount in there, if there was any, she would sniff it out. 1t was hard to get through.” T2 at 105.

Finally, Hebert speculated that Zena“in her state with marijuana and the cocaine being throughout the

# Thisis, as previously noted, supra n. 22 at 26-27, a problematical inquiry because of the inevitable impact
in the circumstances of this case of the needlessMiranda violation.
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house, was very excited anyways.” Hebert's testimony leads the Court to conclude that Zena would
not have derted to the cocaineif it was il in the jacket pocket &t the time of the search.

In summary, the Court finds that the discovery of the cocaine was the fruit of aMiranda
violation, and the Government has not met its burden of proving that this evidence would have inevitably
been discovered.” Hence, the cocaine must be suppressed.

E. Kruger's Statements After the Discovery of the Cocaine

The Court turns, finaly, to the statements Kruger made after the officers had discovered the
cocaine. These statements occurred after Kruger had been moved into the bedroom and the officers
had administered Miranda warningsto him. Kruger argues that these statements should be suppressed
because they were involuntarily made and because they were the fruit of an illegd arrest.

The admission into evidence of an involuntarily made confesson is violative of a defendant’s
Fourteenth Amendment due processrights. See Haynes v. State of Washington, 373 U.S. 503, 513,
83 S. Ct. 1336, 1343 (1963). “The question in each case is whether the defendants will was
overborne a the time he confessed.” Id. (citations omitted). “In short, the true test of admissbility is
that the confesson is made fredy, voluntarily, and without compulsion or inducement of any sort.” 1d.
The Government has the burden of proving by a preponderance of the evidence that a confession was
voluntarily made. See United States v. Pinto, 671 F. Supp. 41, 57 (D. Me. 1987). Kruger'smain
contention regarding the aleged involuntary nature of the statements a issue is that he shared with the
officers his mistaken assumption that he was possibly facing aten-year jail sentence as aresult of the
discovery of the cocaine and Blas s slatements implicating Kruger in the sdle of gunsfor drugs and that,

instead of correcting this mistake, the officers exploited the mistake by telling him that things could go
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more easly for him if he cooperated. Not only does Kruger fail to cite law to show that histen-year
prediction was inaccurate,?® but the Supreme Court “ has never embraced the theory that a defendant’s
ignorance of the full consequences of his decisons vitiates their voluntariness.” Elstad, 470 U.S. at
316, 105 S. Ct. at 1297. Whileit istrue that “direct or implied promises, however dight” may render a
confesson involuntary, see Hutto v. Ross, 429 U.S. 28, 30, 97 S. Ct. 202, 203 (1976) (quotations
omitted), such promises serve as just one factor under a congderation of the totaity of the
circumstances. See United States v. Jackson, 918 F.2d 236, 242 (1% Cir. 1990). See also Byram,
145 F.3d 405 (holding that “trickery is not automatically coercion” and noting that “in recent years, the
Supreme Court has confined the voluntariness concept by holding that only confessions procured by
coercive officid tactics should be excluded asinvoluntary™) (citing Colorado v. Connelly, 479 U.S. a
157, 167, 107 S. Ct. 515, 522 (1986)).

Kruger, however, argues that the officers representation, in light of the totality of the
circumstances, makes his subsequent statements involuntary. In support of this contention, Kruger
points to the deception used by the officersin obtaining his consent to search the gpartment, hisisolation
in the gpartment, the sgnificant presence of law enforcement officers in the gpartment, his lack of
experience with the crimina justice system, and the officers confrontation of Kruger with other
incriminating evidence. Although the Court finds that these factors do establish that Kruger wasin
custody, the Court does not find that they render his confession involuntary. Severd factors lead the

Court to distinguish this case from other cases in which confessions have been suppressed as

% Given this conclusion, the Court need not address whether the cocaine must be suppressed as the fruit of
an involuntary confession or the fruit of an unlawful arrest.

% The Court will not speculate on what sentence Kruger may face as aresult of the charges filed against
him, but does note that, given the drug sentencing provisions of 21 U.S.C. § 841(b)(1)(C) and 18 U.S.C. § 924(c), the
officers present at the time, an ATF agent and a city police officer, may have well thought that Kruger could possibly
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involuntary. Fird, the interrogation was relatively short in its duration, in that it lasted only fifteen to
twenty minutes. Second, the officers did not threaten Kruger in any way during the course of the
interrogation. Third, the record does not indicate that the officersintentionally or blatantly lied to Kruger
in order to obtain the confession, or that Kruger had a misunderstanding as to the consequences of a
decision to confess or not to confess. Cf. Clanton v. Cooper, 129 F.3d 1147, 1159 (10" Cir. 1997)
(upholding digtrict court’ s determination that confession was coerced when police lied to defendant
about strength of evidence againgt him and told him that he would get ajail sentence of twenty-five years
unless he confessed); United States v. Rogers, 906 F.2d 189, 192 (5" Cir. 1990) (holding that
confession was not voluntary because defendant had not known that he was target of investigation and
had been assured that he would not be arrested if he cooperated with officersin purported investigation,
and, thus, did not have “afull awareness of the consequences of the decison to abandon hisrights or
with the requisite level of comprehenson”); United States v. Tingle, 658 F.2d 1332, 1334, 85 S. Ct.
223, 225 (9™ Cir. 1981) (suppressing confession that resulted from false suggestion that defendant’s
boyfriend had implicated her in the crime being investigated and telling defendant that she might not see
child for awhile if shewent to prison). Findly, Kruger's demeanor did not indicate that he felt coerced
inany way. Cf. Tingle, 658 F.2d at 1334 (noting that defendant was sobbing and shaking throughout
the interrogation). The Court, therefore, finds that Kruger’ s post-Miranda statements were voluntarily
made.

Kruger aso urges the Court to suppress the statements as the fruit of an unlawful arrest. See
Beck v. Ohio, 379 U.S. 89, 91 (1964). The Court will not suppress the statements on thisground. By

the time that Kruger made these statements, the officers had probable cause to place him under arrest.

be facing ten years of incarceration, even assuming that he had no other criminal record.



Even without the evidence obtained as aresult of the Miranda violaion, the officers had information
from Blais and other sources regarding theillega drug transaction the night before, which was
corroborated by the Kittery Trading Post’s report of the previous night’ s purchase of five firearms,
Kruger'sinability to produce two of those firearms within twenty-four hours of their purchase, and the
discovery of cocaine resdue in the gpartment. The officers also had discovered evidence of other illicit
drug use at the apartment, and some of this had been found in Kruger's bedroom. Given the Court’'s
determination that the officers had the requisite level of probable cause to place Kruger under arrest, the

dtatements are not subject to suppression asthe fruit of an unlawful arrest.

CONCLUSION

In conclusion, the Court will deny Defendant’s motion to suppress the initid drug pargpherndia
and residue found in his gpartment and the post-Miranda statements, and it will grant Defendant’s
motion to suppress the pre-Miranda statement in response to the inquiry as to the location of the
cocaine and the cocaine found in the jacket pocket as adirect result thereof. The circumstances
surrounding the suppressed statements and the resultant discovery of cocaine gave rise to Defendant’s
conditutiond right to Miranda warnings, which the officersfailed to administer. The Government has
failed to provide the Court with credible and reliable evidence establishing that the Government would
have obtained the evidence in the absence of this Miranda violation.

Therefore, the Court ORDERS that Defendant’s Motion to Suppress the pre-Miranda
statement and the cocaine found in Defendant’ s jacket pocket be, and it is hereby, GRANTED. The

Court ORDERS that in dl other respects, Defendants Motion to Suppress be, and it is hereby,



DENIED.

So ORDERED.

GENE CARTER
Didrict Judge

Dated a Portland, Maine this 26™ day of June, 2001.
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