
 UNITED STATES DISTRICT COURT 
 
 DISTRICT OF MAINE 
 
 
signed 7/19/01 
 
 
STATE OF MAINE, 
                           Plaintiff 
 
v. 
 
GALE NORTON, in Her Official Capacity as 
the Secretary of the United States Department 
of the Interior, et al., 
                           Defendants 
_____________________________________ 
 
MAINE STATE CHAMBER OF 
COMMERCE, et. al., 

 
 
 
 
              Civil No. 00-250-B-C 
 

                               Plaintiffs  

v.               Civil No. 00-254-B-C 

  

GALE NORTON, in Her Official Capacity as 
the Secretary of the United States Department 
of the Interior, et al., 

 

                               Defendants  

 
 
 
 

ORDER DENYING PLAINTIFFS' MOTIONS NOT TO 
STAY PROCEEDING AND TO RETAIN JURISDICTION 

 
 Before the Court are Plaintiff Maine State Chamber of Commerce's Motion Not to Stay 

Proceeding (Docket No. 25) and Plaintiff State of Maine's Motion for the Court to Retain 

Jurisdiction Pending Interlocutory Appeal (Docket No. 29).  Both motions generate the same issue: 

whether this Court has jurisdiction to proceed with the development of this case for trial on the 

merits after a filing of a Notice of [Interlocutory] Appeal (Docket No. 27) from this Court's 
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Memorandum of Decision denying the Motion [of various groups and individuals] To Intervene 

(Docket No. 16). 

 The parties properly note that the general rule, also applicable in this circuit, is that "entry 

of a notice of appeal divests the District Court of jurisdiction to adjudicate any matter relating to 

the appeal."  United States v. Distasio, 820 F.2d 20, 23 (1st Cir. 1987).  They also note the very 

modest amount of flex permitted in the application of this rule in that the District Court "retains 

authority to decide matters not inconsistent with the pendency of the appeal."1  United States v. 

Hurley, 63 F.3d 1, 23 (1st Cir. 1995) (emphasis added); see Spound v. Mohasco Industries, Inc., 

534 F.2d 404, 411 (1st Cir.), cert. denied, 429 U.S. 886 (1976).  The linchpin, however, of the 

moving party's argument is that there is no inconsistency in this Court going forward with the 

development of this case for trial (or permitting the principal parties to do so) while the Court of 

Appeals has pending before it for decision whether the proposed intervenors should be allowed to 

participate as parties in that course of development of the case.  That argument is without any 

rational foundation as a cursory examination of the facts will show. 

 The proposed intervenors filed a motion to be allowed by the Court to intervene as parties 

in this lawsuit.  Granting of the motion would have meant that they could participate to the full 

extent that the existing parties to the case can participate in pleading, discovery, motion practice, 

advocacy on any of the issues that might arise in the course of pretrial preparation of the case, and, 

ultimately, trial participation, including direct and cross-examination of the witnesses at trial and 

                     
1The Court of Appeals has defined very narrowly, where it has at all addressed the question, those areas in which the 

District Court may act within the penumbra of "consistency."  The ambit of permitted actions seems confined to actions akin to 
what the Court has described as "mongrel" motions.  United States v. Hurley, 63 F.3d 1, 23 (1st Cir.).  Such actions as 
determining attorney's fees or actions in aid of execution of a judgment that has been appealed but not stayed are of the nature of 
actions that are considered by the Court not to be "inconsistent" with a pending appeal.  Id.   For this Court to unleash the 
thoroughbreds of the trial bar to perform the broad spectrum of their proper litigation stratagems in the absence of the proposed 
intervenors as parties to the action would be a far cry from the adjudication of mongrel motions.  That dog will not hunt. 
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the opportunity to present testimony and evidence at trial at their own initiative.  The Court, 

however, denied that motion, thereby depriving the proposed intervenors of the participatory role 

they seek in this case.  That is now on appeal to the Court of Appeals, where the generic issue 

posed to the Court of Appeals to be resolved is whether the proposed intervenors are entitled to 

such a participatory role in the ongoing development and progress of this case as intervenors qua 

parties.  It is clear beyond peradventure of any doubt to this Court, if the usual rules of analytical 

thought and process are to be applied, that any action that this Court allows or takes for the 

development of the case without the opportunity of the proposed intervenors to participate therein 

must be inconsistent with the question pending on appeal as to whether they are entitled to such 

rights. Any other conclusion is nothing more than wishful thinking. 

 Since the issue touches on the Court's jurisdiction to proceed in the face of the assertion of 

the appellate court's jurisdiction, the application of the general rule must be rigorous and the result 

cannot be influenced by the many considerations of exigency to their interests which the moving 

parties surface in their briefing of the motions.  Jurisdiction either exists or it does not (here, it 

clearly does not), and neither the Court nor the parties may in such event attempt to confer 

jurisdiction on this Court by the employment of unfounded analyses, artful stratagems, pleas of 

exigency, or wishful thinking. 

 The moving parties' arguments are perhaps more properly to be addressed to the Court of 

Appeals as a predicate for an expedited resolution of the appeal or an order of that Court 

authorizing this Court to allow the matter to proceed, though on what basis the latter could be done 

without extreme violence to the fundamental rules of jurisdiction is hard to imagine. 

 The motions are hereby DENIED. 

So ORDERED. 
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- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  
GENE CARTER 
District Judge 
 
 
 

Dated at Portland, Maine this  19th day of July, 2001. 
 

MAINE, STATE OF                     CHRISTOPHER C. TAUB, ASST ATTY 

     plaintiff                       GENERAL 

                                     [COR LD NTC] 

                                     SIX STATE HOUSE STATION 

                                     AUGUSTA, ME 04333-0006 

                                     626-8800 

 

                                     PAUL A. LENZINI, ESQ. 

                                     [COR LD NTC] 

                                     1800 DIAGONAL ROAD 

                                     SUITE 600 

                                     ALEXANDRIA, VA 22314 

                                     (703) 684-4450 

 

MAINE STATE CHAMBER OF              PETER W. CULLEY 

COMMERCE                             [COR LD NTC] 

     consolidated plaintiff          PIERCE, ATWOOD 

                                     ONE MONUMENT SQUARE 

                                     PORTLAND, ME 04101-1110 

                                     791-1100  

 

ATLANTIC SALMON OF MAINE, LLC       PETER W. CULLEY 

     consolidated plaintiff         (See above) 

                                     [COR LD NTC] 

MAINE AQUACULTURE ASSOCIATION      PETER W. CULLEY 

     consolidated plaintiff          (See above) 

                                     [COR LD NTC] 

 

STOLT SEA FARM INC                  PETER W. CULLEY 
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     consolidated plaintiff          (See above) 

                                     [COR LD NTC] 

 

MAINE PULP & PAPER ASSOCIATION     PETER W. CULLEY 

     consolidated plaintiff          (See above) 

                                     [COR LD NTC] 

 

WILD BLUEBERRY COMMISSION OF       PETER W. CULLEY 

MAINE                                (See above) 

     consolidated plaintiff          [COR LD NTC] 

 

JASPER WYMAN & SONS                 PETER W. CULLEY 

     consolidated plaintiff          (See above) 

                                     [COR LD NTC] 

 

CHERRYFIELD FOODS INC.              PETER W. CULLEY 

     consolidated plaintiff          (See above) 

                                     [COR LD NTC] 

   v. 

DIRECTOR UNITED STATES FISH &       CATHERINE R. LEWERS, ESQ. 

WILDLIFE SERVICE                    [COR LD NTC] 

     defendant                       U.S. DEPARTMENT OF JUSTICE 

                                     ENVIRONMENT & NATURAL RESOURCE 

                                     DIVISION 

                                     P.O. BOX 7369 

                                     BENJAMIN FRANKLIN STATION 

                                     WASHINGTON, DC 20044-7369 

                                     202-272-9887 

 

 

 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                      [COR LD NTC] 

                                     U.S. DEPARTMENT OF JUSTICE 

                                     ENVIRONMENTAL & NATURAL 

                                     RESOURCES DIV. 

                                     BENJAMIN FRANKLIN STATION 

                                     PO BOX 7369 
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                                     WASHINGTON, DC 20044-7369 

                                     202/305-0210 

 

ASSISTANT ADMINISTRATOR,            CATHERINE R. LEWERS, ESQ. 

NATIONAL MARINE FISHERIES           (See above) 

SERVICE                             [COR LD NTC] 

     defendant 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                     (See above) 

                                     [COR LD NTC] 

 

UNITED STATES SECRETARY OF          CATHERINE R. LEWERS, ESQ. 

COMMERCE                             (See above) 

     defendant                       [COR LD NTC] 

 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                     (See above) 

                                      [COR LD NTC] 

 

U.S. SECRETARY OF THE INTERIOR     CATHERINE R. LEWERS, ESQ. 

     defendant                       (See above) 

                                     [COR LD NTC] 

 

 

 

 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                     (See above) 

                                     [COR LD NTC] 

 

US UNITED STATES FISH AND           CATHERINE R. LEWERS, ESQ. 

WILDLIFE SERVICE                    (See above) 

     consolidated defendant          [COR LD NTC] 

 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  
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                                     (See above) 

                                     [COR LD NTC] 

 

DIRECTOR, U.S. FISH AND             CATHERINE R. LEWERS, ESQ. 

WILDLIFE SERVICE                    (See above) 

     consolidated defendant          [COR LD NTC] 

 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                      (See above) 

                                     [COR LD NTC] 

 

NATIONAL MARINE FISHERIES           CATHERINE R. LEWERS, ESQ. 

SERVICE                              (See above) 

     consolidated defendant         [COR LD NTC] 

 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                      (See above) 

                                      [COR LD NTC] 

 

DIRECTOR OF NATIONAL MARINE         CATHERINE R. LEWERS, ESQ. 

FISHERIES SERVICE                   (See above) 

     consolidated defendant          [COR LD NTC] 

 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                     (See above) 

                                      [COR LD NTC] 

 

U.S. DEPARTMENT OF COMMERCE        CATHERINE R. LEWERS, ESQ. 

     consolidated defendant          (See above) 

                                     [COR LD NTC] 

 

                                     MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                     (See above) 

                                     [COR LD] 
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U.S. DEPARTMENT OF THE              CATHERINE R. LEWERS, ESQ. 

INTERIOR                             (See above) 

     consolidated defendant          [COR LD NTC] 

 

                                      MATTHEW LOVE, ESQ. 

                                      [term  04/09/01]  

                                     (See above) 

                                      [COR LD NTC] 

 

DEFENDERS OF WILDLIFE              KIRK G. SIEGEL, ESQ. 

     movant                          [COR LD NTC] 

                                     HANLEY & ASSOC. 

                                     P.O. BOX 280 

                                     SOUTH PARIS, ME 04281 

                                     743-4297 

 

 

 

 

 

 

 

                                    HOWARD M. CRYSTAL, ESQ. 

                                      [COR LD NTC] 

                                     ERIC GLITZENSTEIN, ESQ. 

                                      [COR] 

                                     MEYER & GLITZENSTEIN 

                                     1601 CONNECTICUT AVE. N.W. 

                                     SUITE 700 

                                     WASHINGTON, DC 20009 

 

BIODIVERSITY FOUNDATION             KIRK G. SIEGEL, ESQ. 

     movant                          (See above) 

                                     [COR LD NTC] 

 

                                     HOWARD M. CRYSTAL, ESQ. 

                                     (See above) 

                                     [COR LD NTC] 
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                                     ERIC GLITZENSTEIN, ESQ. 

                                     (See above) 

                                     [COR] 

 

CONSERVATION ACTION PROJECT        KIRK G. SIEGEL, ESQ. 

     movant                          (See above) 

                                     [COR LD NTC] 

 

                                    HOWARD M. CRYSTAL, ESQ. 

                                     (See above) 

                                     [COR LD NTC] 

                                     ERIC GLITZENSTEIN, ESQ. 

                                     (See above) 

                                     [COR] 

 

FOREST ECOLOGY NETWORK              KIRK G. SIEGEL, ESQ. 

     movant                          (See above) 

                                     [COR LD NTC] 

 

                                     HOWARD M. CRYSTAL, ESQ. 

                                     (See above) 

                                     COR LD NTC] 

                                     ERIC GLITZENSTEIN, ESQ. 

                                     (See above) 

                                     [COR] 

 

COASTAL WATERS PROJECT              KIRK G. SIEGEL, ESQ. 

     movant                          (See above) 

                                     [COR LD NTC] 

 

                                     HOWARD M. CRYSTAL, ESQ. 

                                      (See above) 

                                     [COR LD NTC] 

                                     ERIC GLITZENSTEIN, ESQ. 

                                      (See above) 

                                     [COR] 

 

DAVID CARLE                          KIRK G. SIEGEL, ESQ. 

     movant                          (See above) 
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                                      [COR LD NTC] 

 

                                      HOWARD M. CRYSTAL, ESQ. 

                                      (See above) 

                                      [COR LD NTC] 

                                     ERIC GLITZENSTEIN, ESQ. 

                                     (See above) 

                                      [COR] 

 

CHARLES FITZGERALD                  KIRK G. SIEGEL, ESQ. 

     movant                          (See above) 

                                     [COR LD NTC] 

 

                                     HOWARD M. CRYSTAL, ESQ. 

                                      (See above) 

                                     [COR LD NTC] 

                                     ERIC GLITZENSTEIN, ESQ. 

                                     (See above) 

                                     [COR] 

 

DOUGLAS WATTS                       KIRK G. SIEGEL, ESQ. 

     movant                          (See above) 

                                     [COR LD NTC] 

 

                                     HOWARD M. CRYSTAL, ESQ. 

                                      (See above) 

                                      [COR LD NTC] 

                                     ERIC GLITZENSTEIN, ESQ. 

                                     (See above) 

                                      [COR] 

 

ARTHUR TAYLOR                       KIRK G. SIEGEL, ESQ. 

     movant                           [term  04/11/01]  

                                      (See above) 

                                      [COR LD NTC] 

 

                                     HOWARD M. CRYSTAL, ESQ. 

                                     (See above) 

                                      [COR LD NTC] 
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                                     ERIC GLITZENSTEIN, ESQ. 

                                      [term  04/11/01]  

                                      (See above) 

                                     [COR] 


