UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

UNI TED STATES OF AMERI CA
V.

Crimnal No. 97-14-P-C
Rl CHARD N. LABARE,

Def endant

ORDER AFFI RM NG I N PART AND VACATI NG | N PART THE
RECOVMENDED DECI SI ON OF THE MAGQ STRATE JUDGE

The United States Magistrate Judge having filed with the
Court on Septenber 18, 1997, with copies to counsel, his
Recommended Deci sion on Mdtion to Suppress (Docket No. 36); and
Def endant having filed his objection thereto on Septenber 29,
1997 (Docket No. 37), to which objection the Governnment filed a
response on Cctober 17, 1997 (Docket No. 42); and this Court
havi ng revi ewed and consi dered the Magi strate Judge's Recommended
Deci sion, together with the entire record; and this Court having
made a de novo determination of all matters adjudicated by the
Magi strate Judge's Recommended Deci sion, and concurring with the
recommendation of the United States Magi strate Judge that the
Motion to Suppress be denied as to the Governnent's proposed
testinony fromthe witnesses Arthur J. Mdllo and WIIiam Brown,

t he Recormended Deci sion of the Magistrate Judge is in those

respects hereby AFFI RMVED.



A careful review of the record, however, |eaves the Court
persuaded that the testinony of the proposed w tness Joseph
Chal oux as to informati on he obtai ned from Defendant after

March 11, 1997, nust be suppressed as in violation of Massiah v.

United States, 377 U. S. 201 (1964). The Magistrate Judge found

t hat

Chal oux, of course, becane a governnment agent
for purposes of Massiah follow ng his neeting
with the authorities on March 11, 1997,
because, like the informant in Mssiah, as of
that date he acted pursuant to specific
instructions to gather information about the
government's suspect.

Recommended Deci si on (Docket No. 36) at 12. M independent
review of the record persuades nme of the correctness of that
finding.*'

The Magi strate Judge goes on, however, to conclude that,

[a]s to informati on gat hered by Chal oux after
[ March 11], the defendant's bid for
suppression fails, because Chal oux did
not hi ng that could be viewed as deliberate
elicitation of information fromthe
defendant. The nost Chal oux did was to ask
beni gn foll owup questions, designed only to
permt the conversations to continue in a
normal manner. This does not go sufficiently
'beyond nerely listening,' Kuhlnmann [v.
Wlson, 477 U S. 436, 459 (1986)], to warrant
suppression of the results of these
conversati ons.

Id. (enphasis added).

The Magi strate Judge determined "that the burden rests with the
defendant to establish a violation of the Massiah rule by a preponderance of
the evidence." Recommended Decision, at 9-10. | agree with this concl usion.
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| find that these conclusions by the Magistrate Judge are in

error. It is clear to ne, fromny independent de novo review of

the record in this case, that Chal oux was at the tinme of these
post-March 11 conversations in the position of a governnent agent
for purposes of Massiah analysis. The Magistrate Judge so
agrees. The clear thrust of Massiah is to protect a defendant
from"interrogati on" by one who is acting as a governnent agent.
Interrogation is the asking of questions for the purpose of
eliciting incrimnating information. Asking follow up questions,
however "benign" they may be, in an effort to keep the defendant
engaged in an ongoi ng description of his crimnal activity is the
elicitation of incrimnating evidence by the asking of those very
questions; in short, it is "interrogation" for present purposes,
and its adm ssion at trial is proscribed upon tinely objection.
Further, a careful review of the record indicates clearly to
me that there was nothing "benign" about Chal oux's questions in
this case. In several instances, Chal oux inquired directly about
the existence of critical elenents of Defendant's crimna
activity which he was engaged in describing. As | read Massi ah,
any unsuspecting interrogation by a governnent agent is
proscribed. It is not a question of weighing the seriousness of
the node of interrogation or the weight of the information
obtained as the result of it in order to determine if it is
proscribed. Sinply put, if it is interrogation and it is
conducted by a governnment agent, its adm ssion in evidence is

proscri bed as infringing upon the defendant's right to counsel.
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The Magi strate Judge erred by his determ nation that Chal oux's

conduct did not go "sufficiently beyond nere listening . . . to

warrant suppression of the results of these conversations."
(Enphasi s added.)

Accordingly, | conclude that after March 11, 1997, Joseph
Chal oux interrogated Defendant while acting as a governnent
agent. All testinony fromhimderived fromsuch interrogation
nmust be suppressed, and Defendant's Mdtion to Suppress is, to
that extent, to be granted.

The Court having determ ned that no further proceeding
herein is necessary in the premses, it is ORDERED as foll ows:

(1) The objection of the Defendant is hereby DENIED in
part and GRANTED in part;

(2) The Recommended Deci sion of the Magistrate Judge is
her eby AFFIRMED in part and VACATED in part;

(3) Defendant's Mdtion to Suppress is hereby GRANTED in
part, to the extent that all testinony of Joseph
Chal oux derived from conversations he had with
Def endant after March 11, 1997 is hereby SUPPRESSED,
and the Mdtion is in all other respects DEN ED

GENE CARTER
District Judge

Dated at Portland, Maine this 2d day of Decenber, 1997.



