UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

DOROTHY F. BARTLEY,
Plaintiff

v Gvil No. 96-276-P-C

MAI N STREET MORTGAGE COWVPANY,

Def endant

GENE CARTER, District Judge
MEMORANDUM OF DECI SI ON

This action relates to the real property located at 232
Ocean Avenue Kennebunkport, Maine. The property was previously
owned by Brian Bartley and | ater conveyed to the Cape Arundel
Realty Trust on May 30, 1990.' Stipulated Rec. (Docket No. 25)
91 1, Stipulated Rec. Exhibit 1. On Septenber 6, 1991, follow ng
a paynment default by Brian Bartley, Main Street Mrtgage Conpany
("Main Street") and its predecessor, G E. Capital Mrtgage
Cor poration, as holders of an outstandi ng nortgage on the
property, comrenced a foreclosure action against the property and
a deficiency claimagainst Brian Bartley. Stipulated Rec. | 2.
As a resolution to the foreclosure and deficiency actions, Cape
Arundel Realty Trust offered to deed the property to Main Street

in lieu of foreclosure, and Brian Bartley offered to pay to Main

'The trustees of Cape Arundel Realty Trust included Brian
Bartley, his nother, Dorothy F. Bartley, and her husband, Janes
C. Bartley.



Street $500 in conplete settlenment of all clains. ?

Sti pul at ed
Rec. 1 3.

By letter dated March 4, 1996, Main Street, through its
counsel, Daina J. Nathanson, agreed to the ternms of the
transacti on by which Cape Arundel Realty Trust would deed the
property to Main Street and Brian Bartley woul d pay $500.
Stipulated Rec. § 4; Stipulated Rec. Exhibit 2. The deed-in-
| i eu- of -forecl osure and the $500. 00 check were sent to Attorney
Nat hanson on May 15, 1996. Stipulated Rec. § 5; Stipul ated Rec.
Exhibit 3. According to the terns of the deed in lieu of
forecl osure agreenent, the deed from Cape Arundel Realty Trust
was to be held in escrow pendi ng the exchange of nmutual rel eases
by the parties. Stipulated Rec. 1 6; Stipulated Rec. Exhibit 4.

Sonetinme prior to July 23, 1996, Attorney Tinothy Norton,
representing Plaintiff Dorothy Bartley, spoke by tel ephone with
Attorney Nat hanson and indicated that Ms. Bartley, because of
her famliarity with the property, was interested in purchasing
the property in her owmn nane. Stipulated Rec. 1 7. Attorney
Norton conveyed by tel ephone an oral offer by Ms. Bartley for
purchase of the property for $185,000. Stipulated Rec. 7.
Several days after that tel ephone conversation, Attorney
Nat hanson contacted Attorney Norton and indicated that Min

Street required any offer to purchase to be in witing; Min

’As part of the settlement, Ms. and M. Bartley agreed to
di scharge Cape Arundel Realty Trust froma junior nortgage they
held on the property. Stipulated Rec. { 3.
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Street would then respond to any such offer also in witing.
Stipulated Rec. § 8. Attorney Norton drafted and sent to
Attorney Nat hanson, in response to those instructions, a letter
dated July 23, 1996, which set forth Plaintiff's proposal to
purchase the property for $185,000. Stipulated Rec. 1 9;
Stipulated Rec. Exhibit 5. In that letter, Norton stated:

"Pl ease have your client consider this proposal and if it is
acceptable, | would be happy to work with you toward finalizing a
formal Purchase and Sal e Agreenent." Stipulated Rec. Exhibit 5.

By letter dated July 31, 1996, Main Street Mortgage advi sed
Attorney Nat hanson that it rejected the $185,000 offer from
Plaintiff, but that it would be willing to agree to a sales price
of $260,000.° By fax transnmittal dated August 1, 1996, Attorney
Nat hanson transmtted the July 31, 1996, letter, in its entirety,
to Attorney Norton. Stipulated Rec.  10; Stipul ated Rec.

Exhibit 6. The letter also included the statenment: "All other
terns and conditions of the sale would have to be negotiated once
a formal contract is presented.” Stipulated Rec. Exhibit 6.

By letter dated August 5, 1996, Attorney Norton advised
Attorney Nathanson that Plaintiff accepted Defendant's
count er proposal of $260,000 as a purchase price for the property.
Stipulated Rec. § 11; Stipulated Rec. Exhibit 7. The letter also

stated: "I would appreciate it if you would forward to ne a

Main Street also advised Attorney Nathanson that the $500
check fromBrian Bartley had been returned for insufficient
funds. Stipulated Rec. T 10. Brian Bartley subsequently
provi ded substitute funds. Stipulated Rec. Y 10.
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purchase and sal e agreenent in a form agreeable to your client
and | wll reviewit on behalf of Ms. Bartley."” Stipul ated Rec.
Exhibit 7. This was the extent of the communication between the
parties between July 23 and August 5, 1996.

After receipt of the August 5, 1996, letter, Main Street
conveyed the terns upon which it would agree to sell the property
to Plaintiff. Stipulated Rec. T 13; Stipulated Rec. Exhibit 8.
Anmong ot her things, the terns required acceptance by 5:00 p.m on
August 7, 1996. After 5:00 p.m on August 7, 1996, Attorney
Nat hanson sent Attorney Norton a letter indicating that Main
Street's offer had been revoked. Stipulated Rec. | 14;
Stipulated Rec. Exhibit 9. Attorney Norton, by letter dated
August 13, 1996, sent Attorney Nathanson a proposed Purchase and
Sal e Agreenent on behalf of Plaintiff. Stipulated Rec. | 15.
That agreenent was signed by Plaintiff and acconpani ed by a
$10, 000 check purporting to be an earnest noney deposit.
Stipulated Rec. § 15; Stipulated Rec. Exhibit 10. By letter
hand-delivered to Attorney Norton on August 15, 1996, Defendant
rejected Plaintiff's August 13, 1996, offer and returned the
$10, 000 check. Stipulated Rec. T 16; Stipulated Rec. Exhibit 11.

The parties have presented this case to the Court for
deci sion on the above stipulated facts. The issue is sinply
whet her the correspondence reflects that a neeting of the m nds
of the parties was achieved on all the essential terns of an
enforceabl e contract for the purchase and sal e of the subject

realty. Plaintiff contends that all the essential elenents of a
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contract are present and requests that the Court order the

Def endant to specifically performits contract with Plaintiff
transferring title to the Ccean Avenue property to Plaintiff.

Def endant, on the other hand, argues that there were unresol ved
essential elenments to the formation of a contract: (1) the anobunt
and nature of the earnest noney deposit, (2) the | ack of
contingencies in the contract, and (3) a relatively quick

cl osi ng.

In an action for specific performance, Plaintiff has the
burden of proving the existence of the contract and its terns,
and nust show either full performance on her part or that she has
offered to perform or is ready, willing, and able to perform

See, e.q., Graham County El ectric Cooperative, Inc. v. Safford,

322 P.2d 1078 (Ariz. 1958); dave v. Brandlein, 196 So.2d 780

(Fla. 1967). Unless the terns of the contract, the consideration
on which it was founded, and the tinme of its execution are
clearly established, or if there is reasonable doubt as to any of
these things, equity will not grant relief, for fear of doing
greater wong than by |leaving the parties to their |egal renedy.

See, e.qg., Dalzell v. Dueber Watch Case Mqg. Co., 149 U S. 315

(1893); deborne v. Totten, 57 F.2d 435 (D.C. Gr. 1932). The

Mai ne Law Court has stated on nore than one occasion the

requi renments for a legally binding agreenent between two parties:
"the parties nmust have nutually assented to be bound by all of
the material terns [of the agreenent]; the assent nust be

reflected and manifested in the contract, either inpliedly or
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expressly; and the contract nust be sufficiently definite to
enabl e the court to determne its exact neaning and fix exactly

the legal liability of the parties.” Roy v. Danis, 553 A 2d 663,

664 (Me. 1989); Smile, Inc. v. Mosehead Sanitary District, 649

A.2d 1103, 1105 (Me. 1994). There nust be a "neeting of the
m nds" of the parties respecting all material terns and

provi sions of the contract. Qullette v. Bolduc, 440 A 2d 1042,

1045 (Me. 1982); Zanore v. Wiitten, 395 A 2d 435, 440 (Me. 1978).

In this case, no binding agreenent exists between Min
Street and Ms. Bartley because, on this record, there was no
mut ual assent on the essential terns of the contract. Wile the
price and the specific property involved are certainly essenti al
terns to a contract for the sale of real property, these are not
al ways the only essential terns. To a large extent, the specific
material terns of a real estate contract depend for their content
on the desires of the parties to the contract. Although clearly
terns additional to those agreed on in the negotiation were
contenpl ated, none of those additional terns or conditions were
ever finally agreed upon by the parties. In this case it is
clear that the price and the specific property were not the only
material terns the parties intended.

Al'l of the parties' correspondence discloses an intent to
execute a formal purchase and sale agreenent. Ms. Bartley's
first offer to purchase provides: "[H ave your client consider
this proposal and if it is acceptable I would be happy to work

with you toward finalizing a formal purchase and sal e agreenent.”
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Stipulated Rec. Exhibit 5. In its response of July 31, 1996,
Main Street made clear its intent to begin the negotiating
process, with agreenent on other ternms to necessarily follow,
stating: "All other terns and conditions of the sale would have
to be negotiated once a final contract is presented.” Stipul ated
Rec. Exhibit 6. Ms. Bartley's attorney also recogni zed that not
all the essential terns had been agreed upon in his August 5
letter: After accepting Main Street's counteroffer of $260, 000 as
the purchase price for the property, he then requested that Main
Street's attorney "forward . . . a purchase and sal e agreenent in
a formagreeable to [Main Street] and [he would] review it on
behal f of [Ms. Bartley]." Stipulated Rec. Exhibit 7.

Maine law is clear that an instrunment which | eaves materi al
terns and conditions to be agreed upon and which contenpl ates the
execution of a final contract does not itself constitute an

enforceabl e contract. Ault v. Pakulski, 520 A 2d 703, 705 (Me.

1987); Orcutt v. Feis, 298 A 2d 758 (Me. 1973); Masselli v.

Fent on, 157 Me. 330, 336, 172 A 2d 728 (Me. 1961). The
Restatenent of Contracts is also in accord with this principle.
"[1]f either party knows or has reason to know that the other
party regards the agreenment as inconplete and intends that no
obligation shall exist until other terns are assented to or until
t he whol e has been reduced to another witten form the
prelimnary negotiations and agreenents do not constitute a

contract." Restatenent (Second) of Contracts, 8§ 27 Comment (b)

(1981). The record here denonstrates the parties intent not to
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be contractually bound until a witten instrunment had been
executed. Even if Ms. Bartley herself did not intend to include
other terns, it was clear fromthe July 31 letter that Miin
Street did not intend there to be a binding agreenent until the
other terns were negotiated and a fornmal purchase and sale
agreenment was executed by both parties. Were the parties to a
sal es contract contenplate a witten contract, the mnds of the
parties will not be considered as having fully net until the
witing itself is agreed on and execut ed.

In its August 7, 1996, letter, Main Street stated the terns
that would be required in a purchase and sal e agreenent. Those
terms included a $50, 000 nonrefundabl e deposit; a purchase and
sal e agreenent w thout contingencies (including clear and
mar ket abl e title); conveyance by quitclai mdeed without covenant;
and a closing within nine business days. It is obvious fromthis
record that the parties did not reach agreenent on those
addi tional provisions.? Stipulated Rec. Exhibit 8. Essenti al
for specific enforcenent would be proof that the terns which the
parties considered essential were before the court. Wthout
agreenment on the other terns, the Court would be attenpting to
order execution of an agreenent which does not contain nateri al

terns.®> The Court will not enunerate those terns which

*On August 13, 1996, Ms. Bartley sent a certified earnest
noney check for $10,000 to Main Street (in an effort to bind the
parties).

°Plaintiff has submitted an affidavit of Gordon T. Hol nes,
(continued...)



constitute material ternms which nust be agreed upon. The general
principles of contract formation nust be applied factually in
each case.

Because the parties did not forman enforceable contract,
the Court does not need to reach the parties' argunents relating

to the statute of frauds.

°(...continued)
Jr., a | i censed Mai ne real estate broker since 1975, who states
i

that in his opinion the material terns -- price and property
I dentification -- of a contract have been reached and that
"industry standard[s]" would fill in the remaining terms. Aff.

Hol mes Y 4. Hol nes does not state that the terns he seeks to
i ncorporate apply in every situation. Rather, he qualifies his
opinion, stating that these terns are "largely consistent from

transaction to transaction.” Holnes Aff. § 3. The affidavit
does not persuade the Court. The specific ternms mssing fromthe
parties negotiations in this case prevent the Court fromfilling

I n those m ssing terns.

Def endant submtted the affidavit of Mchael A Jacobson, a
| i censed real estate broker and auctioneer, to support its
position. Pending before the Court is Plaintiff's Qbjection to
Affidavit Testinmony of Mchael A Jacobson (Docket No. 26). The
Court will endorse Plaintiff's notion as noot because M.
Jacobson's testinmony was not necessary to the decision in this
mat t er .



Accordingly, the Court hereby orders that Plaintiff's
Conpl ai nt be DI SM SSED wi th prejudice.
So ORDERED

GENE CARTER
District Judge

Dated at Portland, Miine this 2d day of July, 1997.
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