UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

TAMWY Al NSWORTH,

Plaintiff

v Cvil No. 96-271-P-C

CHRI STOPHER HAWLEY, et al.,

Def endant s

GENE CARTER, District Judge

VEMORANDUM OF DECI SI ON AND ORDER GRANTI NG | N
PART AND DENTI NG I N PART DEFENDANTS' MOTI ON FOR SUMVARY JUDGVENT

The Court now has before it a Mdtion for Summary Judgnent
filed by Defendants Christopher Haw ey, the Cty of Portland, and
the Portland Police Departnment. Defendants' Mdtion for Summary
Judgnent wi th I ncorporated Menorandum of Law (Docket No. 5).
Plaintiff Tammy Ainsworth conplains that in the course of an
encounter she had with two Portland Police officers, she was the
victimof an assault and battery (Count 1), she was arrested
wi thout a warrant, in violation of 15 MR S.A 8§ 704 (Count 11),
and her civil rights were violated pursuant to 42 U. S.C. § 1983
(Count I11). After a through review of Plaintiff's deposition
and Defendant Hawl ey's answers to interrgatories, the Court
concl udes that summary judgnent should be granted in favor of
Def endants the City of Portland and the Portland Police
Departnment on Count II1 and denied with respect to Defendant

Hawl ey on all Counts.



| . FACTS

On Septenber 23, 1995, Oficers Dan Kni ght and Chri st opher
Hawl ey of the Portland Police Departnent responded to a request
fromthe State of Maine Departnent of Human Services to check on
the safety and welfare of Oriana Harrison's children.
Def endants' Answers to Plaintiff's Interrogatories at 1; Police
Report attached to Defendants' Answers to Plaintiff's
Interrogatories. Advised that Ms. Harrison was staying with Ms.
Ainsworth at 80 Grant Street, the officers went to that address
and entered a common hal lway. Police Report attached to
Def endants' Answers to Plaintiff's Interrogatories. Wen the
officers cane to the door of Ms. Ainsworth's apartnent, they
initially identified thenselves as "Domno's Pizza." Ainsworth
Dep. at 50-51. Then Ms. Ainsworth recogni zed the voice as that
of a police officer she knew Ainswrth Dep. at 50-51. The
of ficer asked Ms. Ainsworth to open the door, which she did,
"put[ting] [her] armup on the door frame and one on the door" to
prevent the officers entry into the apartnent. Ainsworth Dep. at
50-51. The officers told Ms. Ainsworth that they were there to
speak with Oriana Harrison. A nsworth Dep. at 54. M. Ainsworth
stated that "[Oriana's] in there" and indicated by turning her
head that Ms. Harrison was in the adjacent room Ai nswort h Dep.
at 54-55. Before both officers entered the apartnent, Ms.
Ai nsworth, "shoved Oficer Knight and [Oficer Haw ey] backwards

and then shut[ing] the door in a very forceful way on Oficer
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Knight's leg and foot." Defendants' Answers to Plaintiff's
Interrogatories at 2-3. The officers forced the door open in
order to enter the apartnent and Ms. Ainsworth was "pushed up
agai nst the back wall." A nsworth Dep. at 55; see also Ainsworth
Dep. at 53.

Ms. Al nsworth was angered by being pushed, and she
I mredi ately went to the phone to call a lawer. Ainsworth Dep
at 55. At this point the "people [in the living roon] were
getting up to leave. And there was a |lot of talking, so [she]
put the phone down. [She] went to shut the door, all the while
asking themto |leave. Then [she] went to go into the bedroom and
Mar cus was on the bed, and [she] had to get himup." Ainsworth
Dep. at 55. "Everybody was trying to leave . . . they were al
trying to get out the door at once."”™ Ainsworth Dep. at 56. M.
Ainsworth went fromthe living roomto the bedroom and shut the
door. Ainsworth Dep. at 56-57. "[One of the officers followed
[her into the bedroon. Then two of [the police officers] were
there. And [she] went to get up in the corner [of the bed],
trying to get as far away fromthemas [she] could.” Ainsworth
Dep. at 57. One of the officers "pulled out mace and sprayed” it
at Ms. Ainsworth. Ainsworth Dep. at 57.

At this point, Ms. Ainsworth was "really freaking out" and
ordering the officers out of the house. A nsworth Dep. at 57.
Ms. Alnsworth was crying and "trying to wi pe [her] face on the
bl anket." Ainsworth Dep. at 59. At the sane tinme, Ms. Ainsworth

"heard lots of scranbling and running down the stairs.”
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Ainsworth Dep. at 59. The officers then put handcuffs on her,
but she refused to wal k, and the officers dragged her through the
apartnment. Ainsworth Dep. at 59. Wen they reached the door,
Ms. Ainsworth stood up but continued to refuse to wal k.
Ainsworth Dep. at 59. Oficer Hawl ey then "slammed [her] up
against the wall in the hallway" two or three tines. Ainsworth
Dep. at 59. Wwen Oficer Hawl ey pushed Ms. Aisworth up agai nst
the wall, her left shoulder hit the wall first and her whol e body
was "squished."! Ainsworth Dep. at 60. Finally, M. Ainsworth
agreed to wal k down the interior stairs. A nsworth Dep. at 60.
When they reached the outside door

there were all kinds of people |ooking [and

Ms. Ainsworth] felt real, really enbarrassed

bei ng haul ed out of [her] house in handcuffs.

So [she] hesitated before [going] outside.

And [she] was saying, no, no. | don't want

to go. | didn't do anything. And [the

of ficer] pushed [her] sone nore. [Oficer

Hawl ey] pushed [her] onto [her] car; and

. . . |[she] was trying to -- trying to

refrain fromgoing into the police car. So

[OFficer Hawl ey] slammed [her] up agai nst

[ her] car, grabbed [her] by the back of [her]

head and sl ammed [her] face onto the |ouvers

of [her] car, the w ndow protector things,

the black louvers. And that split [her] nose

open.
Ainsworth Dep. at 60-61. M. Ainsworth was then picked up and
pl aced into the police car. Ainsworth Dep. at 61. The officers
arrested Ms. Ainsworth, charging her with assault and possession

of a hypoderm c apparatus. Defendants' Answers to Plaintiff's

'Ms. Ainsworth sustained no injury fromthis part of the
altercation. Ainsworth Dep. at 60.
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Interrogatories at 5; Police Report attached to Defendants'

Answers to Plaintiff's Interrogatories.

[1. DI SCUSSI ON

The Court of Appeals for the First Crcuit has expl ai ned
that the workings and purposes of the sunmary judgnent procedure:

Summary judgnment has a special niche in
civil litigation. 1Its "role is to pierce the
boi | erpl ate of the pleadings and assay the
parties' proof in order to determ ne whether
trial is actually required.” Wnne v. Tufts
Univ. Sch. of Med., 976 F.2d 791, 794 (1st
Cr. 1992), cert. denied, 113 S. C. 1845
(1993). The device allows courts and
litigants to avoid full-blow trials in
unwi nnabl e cases, thus conserving the
parties' tinme and noney, and permtting
courts to husband scarce judicial resources.

A court may grant summary judgnent "if
t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together wwth the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnment as a matter of l[aw "
Fed. R Cv. P. 56(c).

Once a properly docunented notion has
engaged the gears of Rule 56, the party to
whom the notion is directed can shut down the
machi nery only by showing that a trialworthy
| ssue exists. See National Anusenents [vV.
Town of Dedham], 43 F.3d [731,] 735 [(1st
Cir. 1995)]. As to issues on which the
summary judgnment target bears the ultinmate
burden of proof, she cannot rely on an
absence of conpetent evidence, but mnust
affirmatively point to specific facts that
denmonstrate the existence of an authentic
di spute. See Garside [v. Osco Drug. Inc.],
895 F.2d [46,] 48 [(1st. Cir. 1990)]. Not
every factual dispute is sufficient to thwart
summary judgment; the contested fact nust be
"material" and the dispute over it nust be
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"genuine." In this regard, "material" neans
that a contested fact has the potential to
change the outconme of the suit under the
governing law if the dispute over it is

resol ved favorably to the nonnovant. See
[United States v.] One Parcel [of Real
Property with Buildings], 960 F.2d [200,] 204
[(1st Cr. 1992)]. By like token, "genuine"
means that "the evidence about the fact is
such that a reasonable jury could resolve the
point in favor of the nonnoving party

. N e

When all is said and done, the trial
court nmust "view the entire record in the
| i ght nost hospitable to the party opposing
sumrary judgnent, indulging all reasonable
inferences in that party's favor," Giggs-
Ryan [v. Smith], 904 F.2d [112,] 115 [(1st
Cr. 1990)], but paying no heed to
"conclusory all egations, inprobable
i nferences, [or] unsupported specul ation,"
Medi na- Munoz [v. R J. Reynolds Tobacco Co.],
896 F.2d [5,] 8 [(1st Cir. 1990)]. |If no
genui ne issue of material fact energes, then
the notion for sunmary judgnent may be
gr ant ed.

. . . [Tl he summary judgnent standard
requires the trial court to make an
essentially legal determ nation rather than
to engage in differential factfinding .

McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 314-15 (1st
Cr. 1995).

Based on the record in this case, the Court concludes that
there are issues of fact which preclude granting Defendant
Hawl ey' s Motion for Summary Judgnent. The issues of fact

include, inter alia, whether Ms. Ainsworth gave the officers

consent to enter her apartment. M. Ainsworth's account of the
events surrounding the officers entry into her apartnent is

confusing. At one point she states: "Once | opened the door and



| held ny arns up like that, that was no stopping them They
just gave ne one good push, and | hit the wall behind ne. And
the door flung open all the way, and in they cane.” Ainsworth
Dep. at 53. At another point in her deposition, Ms. Ainsworth
stated that she "offered to let themin and talk to Oriana."
Ainsworth Dep. at 64. Furthernore, the Court notes that nowhere
in Oficer Haw ey's report of the incident or in his

I nterrogatories does he state that Ms. Ainsworth gave her consent
for the officers to enter her apartnent. On this record, the
Court will deny Defendant Hawl ey's Mdtion for Sumrary Judgnent on
all Counts.

Count Il of Plaintiff's Conplaint asserts a clai mpursuant
to 42 U.S.C. 8§ 1983 agai nst Defendants Gty of Portland and the
Portland Police Departnent as well as Oficer Haw ey. The
Def endants nove to dismss the clains asserted against the Cty
of Portland and the Portland Police Departnent. A nunicipality
cannot be held |iable for the constitutional torts of its
enpl oyees under § 1983 on a respondeat superior theory. Monel |

v. New York City Departnent of Social Services, 436 U S. 658, 691

(1978). A municipality may, however, be liable under § 1983 if,
under color of sone official policy or custom the nmunicipality
causes an enpl oyee to violate another's constitutional rights.
Id. at 692. Municipal liability for violations of constitutional
rights caused by official policy extends to violations caused by
the failure of a nunicipality to train and/or supervise its

enpl oyees where the failure to train or supervise caused the
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constitutional wong. Gty of Canton v. Harris, 489 U S. 378,

386-87 (1989). Plaintiff's Conplaint fails to allege failure to
train or supervise enployees on the part of the Cty of Portland
or the Portland Police Departnent. Plaintiff's Conplaint appears
to state a claimfor respondeat superior liability. The Court
wi Il grant Defendants City of Portland and the Portland Police
Departnment's notion to dismss on the ground that a nunicipality
cannot be liable, as a matter of law, on the theory of respondeat
superi or.

Accordingly, it is hereby ORDERED that Defendant Haw ey's
Motion for Sunmary Judgnent be, and it is hereby, DEN ED on
Counts I, Il, and I'll. It is further ORDERED that Defendants
City of Portland and the Portland Police Departnent's Motion for
Summary Judgnment be, and it is hereby, GRANTED on Count 111.

GENE CARTER
District Judge

Dated at Portland, Maine this 18th day of March, 1997.



