UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

BONNI E J. PARADI S AND PAUL
PARADI S,

Plaintiffs
v Civil No. 96-181-P-C
WAL- MART STORES, | NC.

Def endant

GENE CARTER, District Judge

ORDER GRANTI NG DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT

The Court now has before it Defendant Wal-Mart Stores,
Inc."s Motion and I ncorporated Menorandum of Law for Summary
Judgnent Pursuant to Rule 56(c) of the Federal Rules of Civil
Procedure (Docket No. 14). 1In its notion, Wal-Mart argues that
it is entitled to summary judgnent on Plaintiff Bonnie J.
Paradis's claimagainst it for negligence. Plaintiffs' Conplaint
does not assert a claimfor negligence against Wl -Mart. In
reading Plaintiffs' Qpposition to Defendant Wal-Mart Stores,
Inc."s Motion for Sunmmary Judgnent (Docket No. 17), however, the
Court understands that Plaintiffs apparently aspire to assert
thereby a claimagainst Wal-Mart for strict liability. The
allegations in the Conplaint are insufficient to assert such a
claim

Mai ne | aw provi des,

One who sells any goods or products in a



defective condition unreasonably dangerous to

t he user or consuner or to his property is

subject to liability for physical harm

t hereby caused to a person whomthe

manuf acturer, seller or supplier m ght

reasonabl y have expected to use, consume or

be affected by the goods, or to his property,

if the seller is engaged in the business of

selling such a product and it is expected to

and does reach the user or consumer w thout

significant change in the condition in which

it is sold.
14 MR S.A 8§ 221 (1980). In order to state a cause of action in
strict liability theory, plaintiff nmust plead that: she has
sust ai ned damages; defendant was engaged in busi ness of
manuf acturing, selling, or supplying a product; the product was
suppl i ed by defendant in defective condition which rendered it
unr easonabl y dangerous; and that the defective condition was a
proxi mate cause of plaintiff's damages. Plaintiff has failed to
al l ege that the product was in an unreasonably dangerous
condition. Having failed to allege an essential elenent of a
claimfor strict liability, the Court will grant Defendant's
Motion for Summary Judgnment on Count |

Wth regard to Count Il, M. Paradis's |oss of consortiumis

not itself a bodily injury to him Rather his |loss of consortium
arises out of, and is derivative from the bodily injury

sustained by his wife. Gllchrest v. Brown, 532 A 2d 692, 693

(Me. 1987). That "consequential injury is to [M. Paradis's]
psychic interests rather than to [his] physical person or

tangi bl e property.” Durepo v. Fishman, 533 A 2d 264, 264

(Me. 1987) (quoting Norwest v. Presbyterian Intercommunity Hosp. ,




293 Or. 543, 548, 652 P.2d 318, 321 (1982)) (loss of parental
consortium). See also Sawyer v. Bailey, 413 A 2d 165, 166

(Me.1980) ("right of consortium... grows] out of the marriage
relationship”). Since M. Paradis's claimis not one for bodily
injury to hinself but is nmerely derivative fromthe bodily injury
of his wife, the Court will also dismss his claimfor |oss of
consortium

Accordingly, it is hereby ORDERED that Defendant Wal - Mart
Stores, Inc.'s Mdtion for Summary Judgnent be, and it is hereby,

GRANTED in favor of Wal -Mart Stores, Inc. on Counts | and I1.

GENE CARTER
District Judge

Dated at Portland, Maine this 31st day of March, 1997.



