UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

CUMBERLAND FARMS, | NC.,
Plaintiff
v Civil No. 95-277-P-C

BRI AN MAHANY, AND
SAMUEL D. SHAPI RG,

Def endant s

GENE CARTER, Chief Judge

VEMORANDUM OF DECI SI ON AND ORDER
GRANTI NG DEFENDANTS MOTI ON FOR SUWMVARY JUDGVENT AND
DENYI NG PLAI NTI FF' S MOTI ON FOR SUMVARY JUDGVENT

Plaintiff Cunberland Farns, Inc. has brought an action
agai nst Defendants Brian Mahany, Miine State Tax Assessor, and
Sanuel D. Shapiro, Maine State Treasurer, alleging that the MIk
Handl ing Tax Law, 36 MR S. A 88 4771-4773 ("1995 Act"), violates
t he negative Conmerce O ause of the United States Constitution,
Article I, Section 8, Clause 3. Now before this Court are
Plaintiff’s and Defendants’ cross-notions for sumrmary judgment
(Docket Nos. 13 and 16). For the reasons stated bel ow,
Def endants' Mtion for Summary Judgnment will be granted, and
Plaintiff's Motion for Summary Judgnment will, accordingly, be

deni ed.



. SUMVARY JUDGVENT STANDARD

The Court of Appeals for the First Crcuit has recently
expl ai ned once agai n the workings and purposes of the summary
j udgnent procedure:

Summary judgnment has a special niche in
civil litigation. 1Its "role is to pierce the
boi | erpl ate of the pleadings and assay the
parties' proof in order to determ ne whether
trial is actually required.” Wnne v. Tufts
Univ. Sch. of Med., 976 F.2d 791, 794 (1st
Cr. 1992), cert. denied, 113 S. C. 1845
(1993). The device allows courts and
litigants to avoid full-blown trials in
unwi nnabl e cases, thus conserving the
parties' tinme and noney, and permtting
courts to husband scarce judicial resources.

A court may grant summary judgnent "if
t he pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file,
together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnent as a matter of l[aw "
Fed. R Cv. P. 56(c).

Once a properly docunented notion has
engaged the gears of Rule 56, the party to
whom the nmotion is directed can shut down the
machi nery only by showing that a trialworthy
| ssue exists. See National Anusenents [vV.
Town of Dedham], 43 F.3d [731,] 735 [(1st
Cir. 1995)]. As to issues on which the
summary judgnment target bears the ultinmate
burden of proof, she cannot rely on an
absence of conpetent evidence, but mnust
affirmatively point to specific facts that
denmonstrate the existence of an authentic
di spute. See Garside [v. Osco Drug. Inc.],
895 F.2d [46,] 48 [(1st. Cir. 1990)]. Not
every factual dispute is sufficient to thwart
summary judgment; the contested fact nust be
"material" and the dispute over it nust be
"genuine." In this regard, "material" neans
that a contested fact has the potential to
change the outconme of the suit under the
governing law if the dispute over it is
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resol ved favorably to the nonnovant. See
[United States v.] One Parcel [of Real
Property with Buildings], 960 F.2d [200,] 204
[(1st Cr. 1992)]. By like token, "genuine"
nmeans that "the evidence about the fact is
such that a reasonable jury could resolve the
point in favor of the nonnoving party

. N e

When all is said and done, the trial
court must "view the entire record in the
| i ght nost hospitable to the party opposing
sumrmary judgnent, indulging all reasonable
inferences in that party's favor," Giggs-
Ryan [v. Smith], 904 F.2d [112,] 115 [(1st
Cr. 1990)], but paying no heed to
"concl usory all egations, inprobable
i nferences, [or] unsupported specul ation,"
Medi na- Munoz [v. R J. Reynolds Tobacco Co.],
896 F.2d [5,] 8 [(1st Cir. 1990)]. |If no
genui ne issue of material fact energes, then
the notion for sunmary judgnent may be
gr ant ed.

. . . [Tl he summary judgnent standard
requires the trial court to make an
essentially legal determ nation rather than
to engage in differential factfinding .

McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 314-15 (1st

Cr. 1995).



1. FACTS

Plaintiff Cunmberland Farns, Inc. is a Delaware corporation
w th headquarters in Canton, Mssachusetts. Verified Conpl aint
(Docket No. 1) at 1. A processor and distributor of mlk,
Plaintiff owns and operates conveni ence stores throughout New
Engl and, including approximately twenty-five retail stores in the
State of Maine. 1d. 1 5, 6. Defendant Mahany is the Mine
State Tax Assessor, responsible for assessnent and coll ection of
the mlk handling tax i nposed under 36 MR S. A 88 4771-4773.
Def endant Shapiro is the Maine State Treasurer, responsible for
depositing all proceeds fromthe mlk handling tax into the
General Fund.

Under the Agricultural Marketing Agreenent Act, 7 U S. C
88 601 et seq., the United States Secretary of Agriculture
enforces a "m |k marketing order” for nost of New Engl and, known
as the "New Engl and Federal M|k Marketing Order #1" ("Federa
Order #1"). Verified Conplaint  11. Federal O der #1 regul ates
prices for mlk to be paid to dairy farners by deal ers who sel
mlk in the region covered by the federal order. 1d. The State
of Maine is not included in Federal Order #1. 7 C.F.R § 1001. 2.
The Maine M| k Conm ssion establishes and regul ates m ni mum
prices for all Cass | (beverage) mlk sold for consunption in
Maine. 7 MR S. A 88 2951 et seq.

In 1991, the Miine Legislature enacted the Maine Dairy Farm
Stabilization Act ("1991 Act"). 36 MR S. A 88 4541-4546. The

1991 Act inposed a tax upon all sales of packaged fluid mlk in
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Mai ne, regardl ess of the source. 36 MR S. A 88 4542, 4543(1).
In addition, the 1991 Act provided for a rebate to Maine dairy
farmers. 36 MR S. A 8 4544. In June 1994, the U S. Suprene
Court invalidated a Massachusetts pricing order which, |ike the
1991 Act, both inposed a tax on all mlIk sold to Massachusetts
retailers and granted a subsidy to Massachusetts dairy farners.

West Lynn Creanery, Inc. v. Healy, 129 L. Ed. 2d 157 (1994). On

August 24, 1994, in Cunberland Farns, Inc. v. lLaFaver, 33 F.3d 1

(1st Cir. 1994), the United States Court of Appeals for the First
Circuit struck down the 1991 Act, holding that the reasoni ng of
the district court, in upholding the Act prior to the Wst Lynn
Creanery decision, was no |longer tenable. As a result, the State
ceased collection of the mlk handling tax and repeal ed the 1991
Act. P.L. 1995, ch. 2, Energency Preanble and § 4.

In January 1995, the Maine Legislature enacted "An Act to
Continue the Fee on the Handling of MIk," ("1995 Act").
36 MR S. A 88 4771-4773. The 1995 Act assesses a tax on the
handling of all mlk sold for consunption in Mine, regardless of
the source. 36 MR S. A 88 4771, 4772. Revenues generated by the
tax are deposited into the State’s General Fund. § 4771(8). The
| egi sl ati ve purpose, as stated in the Energency Preanble to the
1995 Act, was to reinstate the collection of revenue "necessary
to the State's ability to address [economic] difficulties and
[significant fiscal] problens. . . ." P.L. 1995, ch. 2,
Emergency Preanble. In February 1995, the Maine Legislature
enacted a bill appropriating $1,500,000 to the Maine MIKk
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Comm ssion fromthe General Fund, to be distributed by the Mine
MIk Pool to Maine dairy farnmers over the four-nonth period from
March until June 1995. P.L. 1995, ch.5, §8 A-1. In June 1995,
the Mai ne Legislature enacted another bill appropriating

$4, 050,000 in the sane manner. P.L. 1995, ch. 368, § B-1.

[11. DI SCUSSI ON

The question before this Court is whether the 1995 Act and
the two subsequent subsidies to Maine dairy farnmers violate the
negati ve Comerce Clause of the United States Constitution,
Article |, Section 8 Cause 3. A threshold issue is whether the
constitutionality of the 1995 Act and the two appropriations
hi nges on their alleged relationship to each other, or whether
the statutes stand al one for the purposes of Commerce O ause

scrutiny.

A. Rel evance of the Leqgislative and Political Context

Plaintiff contends that the 1995 Act nust be read in concert
with the two subsequent bills appropriating a total of $5.55
mllion fromthe General Fund to Maine dairy farnmers. The tax
| nposed by the 1995 Act, when viewed in light of the subsidies
enacted shortly thereafter, Plaintiff argues, nust be construed
as an unconstitutional "schene," anal ogous to the tax-and-subsidy

schene invalidated by the United States Suprene Court in West

Lynn Creanery, Inc. v. Healy, 129 L. Ed. 2d 157 (1994).

Def endants maintain that the 1995 Act is legally separate from
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any | ater appropriations of General Fund nonies, and shoul d be
scrutinized individually. The Court agrees, and, for the reasons
outlined below, declines to construe the statutes together as a
schene.

Plaintiff alleges that the Maine Legislature responded to
the invalidation of the 1991 Act by nerely "separating the 'tax'
and 'appropriation' functions of the duty-and-rebate schene," and
"establish[ing] a mechanismfor 'laundering through the General
Fund the proceeds of its tariff-like inpost.” Plaintiff’s Mtion
for Summary Judgnent at 17-18. Plaintiff would have the Court
| ook beyond the 1995 Act itself to infer fromthe political and
| egi sl ati ve context that, in passing the 1995 Act, the Mine
Legi sl ature acted with an inproper purpose. The Court declines
to draw such an inference.

It is not the business of courts to inquire into the hidden
notives of the legislature. It is a well-established principle
of constitutional law that "a judiciary nust judge by results,
not by the varied factors which may have determ ned | egislators’

votes." Daniel v. Fanmly Sec. Life lns. Co., 93 L. Ed. 632

(1949); see also Mass. Fin. Services, Inc. v. Sec. Investor

Protection Corp., 545 F.2d 754, 756 (1st Cr. 1976), cert.

denied, 431 U.S. 904 (1977)("'It is elenentary that the neaning
of a statute must, in the first instance, be sought in the

| anguage in which the act is framed, and if that is plain, and if
the lawis within the constitutional authority of the |aw nmaking

body which passed it, the sole function of the courts is to
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enforce it according to its ternms."'" (quoting Cam netti v. U.S.,

242 U.S. 470, 485 (1917))).

The inplications of the plain neaning rule in this case are
troubling, as the rule, in effect, requires the Court to
blindfold itself to circunmstances which clearly evince an attenpt
by the Legislature to flout the Constitution. The record here,
at the very least, raises a strong suspicion that the Mine

Legi sl ature sought to do indirectly what the Suprene Court, in

West Lynn Creanery clearly prohibited the Legislature from doing
directly. Specifically, it appears that the Legislature intended

to circumvent the Court's decision in West Lynn Creanery by

sinply pulling apart the two conponents of the 1991 Act, and re-
enacting them i ndividually.

Nevert hel ess, there are inportant constitutional principles
which mlitate against a court's decision to infer, from
circunstantial evidence, that the legislature has acted with an
| nproper purpose. First, there is a presunption that a
| egi sl ature "acted with integrity and with an honest purpose to
keep within constitutional limts." Sutherland, Statutory

Construction, § 45.15. Moreover, it is a fundanental rul e of

statutory construction that where the purpose of a lawis clear
on the face of the statute, a court nust not inquire into the

I ndi vidual |egislators' notives for enacting the | aw See id.,

8§ 48.17 ("References to the notives of menbers of the |egislature
In enacting a law are uniformy disregarded for interpretive

pur poses except as expressed in the statute itself.").
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The West Lynn Creanery decision, in any event, is not

directly on point here, since the Suprenme Court did not address
the constitutionality of a "non-integrated" statutory schene such
as the one Plaintiff posits here. |In that case, Massachusetts
had intentionally |inked together a tax on mlk sales and a
rebate to dairy farnmers in an integrated statutory schene. The
Respondent there argued that the Massachusetts pricing order
shoul d be deened constitutional if its two conponents woul d be
constitutional standing alone. In rejecting that argunent, the
Court stated clearly that it was the direct conbination of the
two conmponents within a single statute to which the Court
obj ect ed:
By conjoining a tax and a subsidy, Mssachusetts has
created a program nore dangerous to interstate commerce
than either part alone. Nondiscrimnatory neasures,
| i ke the evenhanded tax at issue here, are generally
upheld, in spite of any adverse effects on interstate
comrerce . . . However, when a nondi scrimnatory tax
is coupled with a sub5|dy to one of the groups hurt by
the tax, a state’'s political processes can no |onger be
relied upon to prevent |egislative abuse, because one

of the in-state interests which woul d ot herwi se | obby
agai nst the tax has been nollified by the subsidy.

Vst Lynn Creanmery, 129 L. Ed. 2d 157, 171 (enphasis added). '

'Plaintiff asserts that, in this case, the Miine dairy
farnmers supported the 1995 Act and were "nollified" by the notion
that a subsidy would inevitably follow shortly thereafter. It is
not necessary to inquire into the factual basis for Plaintiff's
assertion, as it suffices here to note that the Court agrees wth
Def endants' reasoni ng: "An unconstitutional purpose cannot be
inferred fromthe political hopes of a few legislators.”

Menmor andum i n Support of Defendants' Mtion for Summary Judgnent
at 12. Even if certain legislators indeed hoped to enact
(continued...)



Mor eover, the Court's disapproval in West Lynn Creanery was

| argely derived fromthe fact that the pricing order was "funded
principally fromtaxes on the sale of m |k produced in other
States,"” and that "[b]y so funding the subsidy, respondent not
only assists local farners, but burdens interstate comrerce."”
Id. at 170. Here, a direct Iink between the tax revenue paid by
Cunber| and Farns and t he subsequent appropriations to Maine dairy
farmers fromthe State's General Fund is |acking. |Indeed,
assum ng that the tax inposed by the 1995 Act is facially
nondi scrimnatory, > Justice Scalia's concurrence in Wst Lynn
Creanery contenpl ates the factual scenario that is before this
Court with approval: "I would . . . allow a State to subsidize
Its donmestic industry so long as it does so from
nondi scrim natory taxes that go into the State’'s general revenue
fund." |1d. at 178.

Havi ng declined to infer an inproper purpose on the part of
the Legislature, the Court concludes that the constitutionality
of the 1995 Act and the two | ater appropriations does not hinge

3

on the rel ationship between the three statutes. The | egal issue

'(...continued)
appropriations in the wake of the 1995 Act, the legislative
record reflects the fact that neither the |legislators nor the
farnmers coul d guarantee that the revenues generated by the 1995
Act would be returned to the farnmers in the formof a subsidy.

’The nondi scriminatory nature of the tax is addressed in
section B., infra.

®Havi ng decided that the Legislature has not transgressed in
this case, the Court does not speculate as to the limting
(continued...)
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in this case is, therefore, Ilimted to the constitutionality of
the 1995 Act and the subsequent appropriations, respectively,

under the negative Conmerce O ause.

B. The 1995 Act

Plaintiff argues that, even standing alone, the 1995 Act is
unconstitutional because the duty it inposes violates the
Commerce C ause. The Act, according to Plaintiff, represents an
attenpt by the Maine Legislature to protect the Maine mlk
I ndustry from conpetition by out-of-state conpetitors.

Def endants contend that the 1995 Act assesses an evenhanded t ax
upon mlk sold to consuners in the State of Maine. To the extent
that the tax inposes a burden upon interstate conmerce,

Def endants assert, the burden is nerely incidental, and is
out wei ghed by the | ocal benefit of increased revenue. The Court
finds that the 1995 Act nust be upheld on the grounds that it is
facially neutral and it neither discrimnates in purpose nor

ef fect against out-of-state deal ers.

The negative Comerce Clause restricts the power of the
Mai ne Legislature to enact |laws that discrimnate against
interstate conmmerce. In order to determ ne whether the 1995 Act
wi Il survive a constitutional challenge under the negative

Commerce C ause, the Court nust first discern whether the statute

3(...continued)
principle that would enable courts to evaluate the constitutiona
validity of "non-integrated" statutory schenes.
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Is discrimnatory on its face. "[S]tate statutes that clearly
di scrimnate against interstate commerce are routinely struck
down . . . unless the discrimnation is denonstrably justified by

a valid factor unrelated to econom c protectionism"” New Enerqgy

Co. of Indiana v. Linbach, 100 L. Ed. 2d 302, 308 (1988). The

| anguage of the 1995 Act indicates that the statute is not
facially discrimnatory. The Act assesses an evenhanded tax upon
the handling in Maine of packaged mlk for sale in Mine and
makes no attenpt to distinguish between Maine handl ers and out -
of -state handlers.

In West Lynn Creanery, the Suprenme Court inplied that the

tax portion of the Massachusetts schene, standing al one, would
nost |ikely have wi thstood Comrerce Cl ause scrutiny:
"nondi scrimnatory taxes, |like the evenhanded tax at issue here,

are generally upheld.” West Lynn Creanery, Inc. v. Healy, 129

L. BEd. 2d. at 171. Yet a facially neutral statute nay violate

the Coomerce Clause if it has been enacted with a discrimnatory

purpose. Hunt v. WAshington State Apple Advertising Comn ssion,
53 L. Ed. 2d 383.

For the reasons outlined in Section A, supra, the Court

‘See 36 MR S. A § 4771(6) ("' Retail handler,' neans any
person 1 who handl es packaged milk in this State that is next sold
In this State subject to the mninmumretail price . . ."),

§ 4771(8) ("'whol esale handler' nmeans any person who handi es
packaged mlk in this State that is next sold in this State
subj ect to the m ni num whol esale prices paid to dealers . :
and 8 4771(5) ("'person' neans any individual, partnership, firm
corporation, association or other unit and the State and all
political subdivisions or agencies of the State").
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declines to reach beyond the stated |egislative purpose of this
Act to infer a discrimnatory purpose fromthe political clinmate
I n which the 1995 Act was passed. Instead, the Court relies upon
the Preanble to the Act, which states a legitimte, non-
discrimnatory purpose: to reinstate revenues fornerly provided
to the State that are "necessary for the preservation of the
public peace, health and safety,” in order to address the
"economc difficulties and significant fiscal problens” of both
the State and its citizens. P.L. 1995, ch. 2, Energency
Preanbl e.

The inquiry narrows then, to the question of whether the
1995 Act has a discrimnatory or burdensone effect on
out-of-state conpetitors that is not justified by the |oca
benefit. 1In gauging the Act's effect, the Court nust | ook sinply
to the tax itself. Wthout linking the mlk handling tax to the
dairy subsidies, it cannot be said that the burden consists of an
ultimate tax "exenption” for in-state mlk dealers. Plaintiff
argues, however, that the tax has a discrimnatory effect because
It operates as a disincentive for Miine dealers to purchase out-
of-state mlk. The Court agrees with Defendants that Plaintiff
has failed to denonstrate that the mlk handling tax has such an
effect. Furthernore, as Defendants point out, Plaintiff's
quarrel appears to be with the overall regulatory structure of
mlk pricing and the State of Maine's mlk pooling | aws, rather
than with this specific tax.

The Suprenme Court set forth a balancing test for weighing
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the constitutionality of the effects of a state statute in Pike

v. Bruce Church, Inc., 25 L. Ed. 2d 174 (1970). "Were the

statute regul ates evenhandedly to effectuate a legitimte | ocal
public interest, and its effects on interstate commerce are only
incidental, it will be upheld unless the burden inposed is
clearly excessive in relation to the putative |ocal benefits."
Id. at 178. To the extent that the m |k handling tax represents
a burden on interstate mlk sales, this Court finds that the 1995
Act itself does not represent an effort by the Maine Legislature
to require out-of-state dealers to "surrender whatever
conpetitive advantages they may possess in order to do business

with the State." Brown-Forman Distillers Corp. v. NY. State

Li quor Auth., 476 U. S. 573, 580 (1986). Furthernore, any

I nci dental burden of the tax is outweighed by the State's
legitimate interest in raising general revenue through its

taxation powers. As the Suprene Court made clear in MGoldrick

v. Berw nd-Wite Coal Mning Co., 309 U S. 33, 46 (1940), "Not
all state taxation is to be condemmed because, in sone manner, it
has an effect upon comerce between the states. . . . Non-
discrimnatory taxation of the instrunentalities of interstate
comrerce is not prohibited.”

The Court finds that the Act is neither discrimnatory in
pur pose, nor effect, and that its |ocal benefits outweigh the
burdens it inposes. The 1995 Act is therefore valid under the

negati ve Comrerce Cl ause.
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C. The Subsi di es

In West Lynn Creanery, the Suprene Court did not directly

address the issue of whether subsidies to in-state businesses
are, in thenselves, constitutional: "W have never squarely
confronted the constitutionality of subsidies, and we need not do
so now. W have, however, noted that '[d]irect subsidization of
donmestic industry does not ordinarily run afoul' of the negative

Commerce Clause.'" West Lynn Creanery v. Healy, 129 L. Ed. 2d at

170, n. 15 (quoting Linbach, 486 U. S. at 278). The Suprene Court

did, however, note that "[a] pure subsidy funded out of general
revenue ordinarily inposes no burden on interstate commerce but
nerely assists |ocal businesses.” [|d. at 170. 1In this case, the
two subsidies at issue are appropriations of nonies fromthe
State's General Fund for distribution to the State's dairy
farmers. The Court finds that insofar as these two enactnents
are funded from general revenue, they are facially valid under

t he negative Comerce Cl ause.
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V. CONCLUSI ON

Accordingly, it is ORDERED that Defendants’ Motion for
Summmary Judgnent be, and it is hereby, GRANTED. It is therefore
ORDERED that Plaintiff’s Mdtion for Summary Judgnent be, and it
I's hereby, DENTED. It is FURTHER ORDERED t hat judgnent be

ENTERED forthwith, on Plaintiff's Conplaint in favor of

Def endants and agai nst Plaintiff.

GENE CARTER
Chi ef Judge

Dated at Portland, Maine this 24'" day of Qctober, 1996.
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