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Plaintiffs, the Miine Education Association ("MEA") and a
cl ass representing public school teachers throughout the State of
Mai ne ("MSRS nenbers"), bring this action challenging the
constitutionality of certain amendnents to the Maine State
Retirenment System ("MSRS' or "Maine Plan") passed by the Mine
Legislature in 1993. P.L. 1993, ch. 410, pt. L, 88 12, 13, 28,
31-37 (codified as anmended at 5 MR S. A 8§ 17001, 17701-B,
17806, 17851, 17852)(collectively "1993 Arendnments"). Plaintiffs
seek declaratory and injunctive relief to block the
i mpl enentation of the amendnents. Second Amended Conpl ai nt
(Docket No. 23).

This Court has already entertai ned Defendants’ Mtion to
Di sm ss (Docket No. 11), which was granted in part and denied in
part (Docket No. 28). Parker v. Wakelin, 882 F. Supp. 1131 (D

Me. 1995). After a three-day bench trial and extensive post-

trial briefing, the case now comes before the Court for final



decision. For the reasons that follow, the Court will find that:
(1) the 1993 Anendnents, as applied to MSRS nenbers whose
benefits had "vested"” prior to the effective date of the
amendments, violate the Contract C ause of the United States
Constitution; (2) the 1993 Anendnents, as applied to MSRS nenbers
whose benefits had not "vested" prior to the effective date of

t he amendnents, violate no provision of the United States

Constitution.

. FACTS

In 1942, the Miine Legislature created the Maine State
Retirement Systemfor two purposes: (1) attracting and keeping
qualified enployees in state service throughout their productive
years and (2) providing benefits upon their retirenent,
disability, or death. 5 MR S. A § 17050 (1989). Menbership in
the systemis mandatory for all public school teachers, including
all Plaintiffs inthis case. 5 MR S A 8§ 17001(14), 17651
(1989). Al MSRS nenbers are required to nmake contri butions from
their salaries to the fund fromwhich benefits are paid. 5
MR S A § 17701, 17701-A, 17701-B (1989 & Supp. 1995). The
State of Mine nust also contribute annually to the fund an
anount sufficient to discharge its future pension obligations. 5
MR S. A 8 17153(1-A)(B) (Supp. 1995). WMSRS nenbers, however, do
not qualify to receive the service retirenent benefits
representing the conbination of those two contributions until

"vesting," i.e., until they neet eligibility requirenents either
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by providing ten years of creditable service if they are not in
service at the statutory retirenment age or by providing one year
of creditable service if they are in service at the statutory
retirement age.® 5 MR S.A § 17851 (1989 & Supp. 1995). |If
MSRS nenbers end their service prior to vesting, they are
entitled only to the return of their contributions with interest.
5 MR S. A § 17705(2).

In 1993, in order to lower the State’s budget allocation for
Its contribution to the fund, |egislators enacted certain
anendnents to the Maine Plan. Defendants’ Responses to
Plaintiffs’ Second Request for Admi ssions (Plaintiffs’ Ex. 501)
1 7 ("Defendants’ Second Adm ssions”). The 1993 Anendnents
operated to the di sadvantage of Plaintiffs w thout providing
of fsetting advantages to Plaintiffs or to the trust fund
generally. Stipulation No. 1 of the Parties (Plaintiffs’ EXx.
526) 1 5 ("First Stipulation"); see Defendants’ Second Adm ssions
1 4.

Three of those nodifications adversely affected al
teachers’ pensions: (1) raising the rate of teachers’ required

contribution from6.5%of their salary to 7.65% 2 (2) capping at

'Al t hough the term "vesting" is nowhere defined in the plan,
It has been used frequently, consistently, and w thout objection
t hroughout this litigation to refer to the satisfaction of this
requi rement for receiving benefits. E.qg., Parker 882 F. Supp. at
1134 n. 2, 1136, 1139-40; Plaintiffs’ Reply Brief at 5 n.4;
Def endants’ Post-Trial Brief at 4; Trial Transcript passint see
Plaintiffs’ Exs. 215A at 11, 215B at 11, 215C at 12.

°P.L. 1993, ch. 410, pt. L, § 28, enacting 5 MR S. A
(continued...)



5% in each year, and at a total of 10% over the highest 3 years,
the salary increase that may be included in cal culating teachers
retirement benefit;?® (3) delaying by six nonths the first cost-
of-living adjustnment to teachers’ retirement benefit.* First
Stipulation | 3.

Three ot her nodifications adversely affected only the
pensi ons of those teachers whose right to retirenent benefits had
not yet vested:® (1) increasing teachers’ regular retirenment age
fromsixty to sixty-two;® (2) increasing the early retirenent
penalty from2.25%to 6% of teachers’ retirenent benefit for each
year preceding age 62; ' (3) elimnating the inclusion of per diem
paynent of up to thirty days of unused sick | eave or vacation pay

in calculating teachers’ retirement benefit.® First Stipulation

?(...continued)

§ 17001- B.

p,L. 1993, ch. 410, pt. L, § 13, amending 5 MR S. A
§ 17701(13)(C).

“p L. 1993, ch. 410, pt. L, & 31, amending 5 MR S. A
§ 17806(3).

°In light of this structure of the 1993 Anendnents, the
Court will use the term"nonvested nenber Plaintiffs" to refer to
those to whomall 1993 Anmendnents apply, and "vested nenber
Plaintiffs" to refer to those to whomonly the three anendnents
described in the precedi ng paragraph above apply.

°P.L. 1993, ch. 410, pt. L, 88 33, 35 anending 5 MR S. A
§ 17851(1-A) & (2-A).

‘P.L. 1993, ch. 410, pt. L, § 37, anending 5 MR S. A
§ 17852(3-A).

8. L. 1993, ch. 410, pt. L, § 12, anending 5 MR S. A
§ 17001(13)(B).



1 4.

At trial, Plaintiffs presented extensive docunentary and
testinonial evidence relevant to the factual questions raised by

its constitutional clains.®

Plaintiffs al so presented "evi dence" relevant to certain
| egal questions raised by its constitutional clainms. Defendants
have objected to these subm ssions to the extent that they are
of fered for the purpose of denmpbnstrating |egislative intent. The
parties agree that the requirenent that a court consider the
| anguage and circunstances of the relevant statute to determ ne
whet her a contract is formed requires this Court to consider,
along with the text of the Maine Plan, its legislative history.
Parker v. \Wakelin, 882 F. Supp. 1131, 1137 n.8 (D. Me. 1995).
Those two sources have provided the Court with an indication of
| egi slative intent on that issue that is sufficiently clear that
the Court has not needed to resort to the various other nore
gquesti onabl e "circunstances” that Plaintiffs’ contend m ght al so
reflect legislative intent. See infra Section II.A 1 (finding
| egi slative intent to create inplied-in-fact contract based on
text and | egislative history). These subm ssions include:
1 The testinony of individual fornmer nenbers of the MSRS
Board of Trustees and adm nistrators of the MSRS, whose
opinions Plaintiffs’ would inpute to the |egislature.
Testinony of Robert Bourgault, March 20, 1996, Tri al
Transcript at 256-74; Testinony of Patricia M Dunn, March
19, 1996, Trial Transcript at 172-93; Testinony of Paul a
Gaudet, March 20, 1996, Trial Transcript at 229-56;
Testinony of Philip R G ngrow, March 20, 1996, Tria
Transcript at 274-81; Testinony of Claude R Perrier, Mrch
20, 1996, Trial Transcript at 327-45; Deposition of Jon A
Lund, March 11, 1996, Plaintiffs Ex. 299C, Deposition of
Claude R Perrier, May 8, 1995, Plaintiffs’ Ex. 299B;
Deposition of David S. Wakelin, January 17, 1995,
Plaintiffs’ Ex. 299A
1 The testinony of individual forner |egislators and
menbers of |egislative conm ssions, whose opinions
Plaintiffs’ would inpute to the legislature. Testinony of
Robert Bourgault, Mrch 20, 1996, Trial Transcript at 256-
74; Testinmony of Harrison L. Richardson, March 20, 1996,
Trial Transcript at 214-229.
1 MBRS manual s and newsl etters, the content of which
Plaintiffs would inmpute to the Ieglslature Plaintiffs’
Exs. 201, 202, 203, 204, 205, 206, 211, 215A, 215B, 215C,
215D, 215E, 222, 223, 224, 225, 226, 228, 230, 258, 259,
270.

(continued...)



On the Contract C ause issue of whether the 1993 Anendnents
woul d substantially inpair the retirenent benefits alleged to be
contractual, Plaintiffs presented evidence denonstrating that
they reasonably relied on, and were induced to serve the State of
Mai ne by, the continued existence of certain retirenent
benefits. ' See infra Section Il1.A 2. Plaintiff Richard M
Parker testified that MSRS benefits induced himto accept his job

as a public school teacher in Miine, and that he relied

°C...continued)
1 Actuary reports and intra-executive docunents which
share the common characteristic of never having been
addressed to the legislature or individual |egislators, but
the content of which Plaintiffs nevertheless would inpute to
the legislature. Plaintiffs’ Exs. 170, 214, 218, 401, 402,
4009.
1 Menor anda from MSRS personnel addressed to individual
| egi sl ators, the content of which Plaintiffs would inpute to
the legislature. Plaintiffs’ Exs. 113, 172, 220, 227, 290,
298.
That "evidence," admitted at trial de bene esse, is superfluous
in this case for the purpose of determning legislative intent to
create an inplied-in-fact contract. Therefore, the Court wl|
not deci de whether that evidence nmay properly be considered for
t hat purpose in another case.

“Because the Court will find that a contract has formed for
Contract C ause purposes under an inplied-in-fact contract
theory, it need not, and therefore will not, consider Plaintiffs’
guasi -contract theory. See infra note 12. Accordingly, the
Court admts only for the purpose of determ ning whether vested
menber Plaintiffs’ contractual rights are substantially inpaired
(and not for the purpose of determ ning quasi-contract formation)
t he evidence of reasonable reliance upon which the factua
findi ngs bel ow are based. This evidence includes both individual
vested nmenber Plaintiffs’ testinmony to this effect and the MSRS
manual s and newsl etters which infornmed their reliance. Testinony
of Richard M Parker, March 19, 1996, Trial Transcript at 62-95;
Testinony of Paul L. Hutchins, March 19, 1996, Trial Transcri pt
at 110-30; Testinmony of Daniel J. Lowell, March 19, 1996, Tri al
Transcript at 131-50; Plaintiffs’ Exs. 215A, 215B, 215C, 215D,
215E, 223, 226, 258, 259.



specifically on the continued exi stence of the benefits adversely
altered by the cap on salary increases cal cul able for determ ning
annuity paynents and by the increased contribution rate.
Testinony of Richard M Parker, March 19, 1996, Trial Transcript
at 63, 81-83, 86. Plaintiff Paul L. Hutchins testified to the
sanme i nducenent and reliance, adding his specific reliance on the
cost-of-living increase at 6 nonths. Testinony of Paul L.

Hut chi ns, March 19, 1996, Trial Transcript at 118-120.

Simlarly, Plaintiff Daniel J. Lowell testified that MSRS pension
benefits induced himto work for the State and that he
specifically relied on benefits reduced by the cap. Testinony of
Daniel J. Lowell, March 19, 1996, Trial Transcript at 138, 143-
44.

Al MSRS nenbers who testified said that no one ever told
themthat their benefits could not be reduced unilaterally by the
| egislature. E.g., Trial Transcript at 89, 129, 149. No MSRS
menbers who testified, however, said that anyone ever told them
that their benefits could be reduced unilaterally by the
| egislature. E.qg., Trial Transcript at 89, 117.

On the Contract C ause issue of whether the 1993 Anendnents
were necessary to the state’s public purpose of saving noney in a
time of fiscal crisis, Plaintiffs presented evidence
denmonstrating that they were not. See infra Section Il1.A. 3. In
particular, the testinony of M. Bent Schl osser indicated
specific alternative neans available to the | egislature for

cutting the budget w thout inpinging on teachers’ pension
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benefits. Testinony of Bent Schlosser, March 21, 1996, Tri al
Transcript at 410-13. Moreover, although the testinony of
Def endants’ wtness, M. H Sawn MIllett, provided plausible
estimates of the considerable savings to the State issuing from
the pension cuts, it provided no indication that those cuts were
the only neans of generating those savings. See Testinony of H
Sawin MIllett, March 21, 1996, Trial Transcript at 349-98.

On the Takings C ause issue of the econom c inpact of the
1993 Anmendnents on nonvested nenber Plaintiffs, see infra Section
I1.C., several such Plaintiffs testified. E.g., Testinony of
Paul a Reed, March 19, 1996, Trial Transcript at 34-49; Testinony
of Lana R Savage, March 19, 1996, Trial Transcript at 49-61;
Testinmony of Nancy B. Sullivan, March 19, 1996, Trial Transcript
at 95-110. The Court finds the expert testinony of actuary
M chael E. Gl |l agher, however, nost relevant to this point.
Testinony of Mchael E. Gallagher, March 20, 1996, Tri al
Transcript at 299-326. M. @Gllagher was asked to describe the
econom ¢ i npact of the 1993 Amendnents on a hypot hetical MRS
menber with nine years and ten nonths of creditable service just
before the anmendnents, who currently has 12 years of creditable
service at age 51 and still intends to retire at age 60. 1d. at
314-15. M. @Gllagher testified that, under those circunstances,
the total value of that nmenber’s benefit would be 24% or
$75,000, less than if the 1993 Anendnents were not in effect.
Id. Cross-exam nation reveal ed, however, that an additional two

years of work and contribution, fromages sixty to sixty-two,
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woul d cut the devaluation by nore than half, down to $30, 000,
reduci ng her nonthly annuity paynent by only $100. [d. at 322-
326.

[1. DI SCUSSI ON

Plaintiffs challenge the constitutionality of the 1993
Amendnents on three separate grounds: (1) they violate the
Contract Clause of article |, § 10 (Count 1); (2) they violate
the Due Process O ause of the Fourteenth Amendnent (Count 11);
(3) they violate the Takings C ause of the Fifth Anendnent (Count
[1). Plaintiffs will prevail only in their claimthat the 1993
Anmendnents violate the Contract Cl ause as applied to vested MSRS

menbers.

A.  Contract d ause (Count 1)

The Contract C ause of the United States Constitution
provides that "[n]o State shall . . . pass any . . . Law
inmpairing the Cbligation of Contracts.” U.S. Const. art. 1,
8§ 10. Since Fletcher v. Peck, 10 U. S. (6 Cranch) 87, 137-39

(1810), courts have regularly applied the Clause to contracts

bet ween states and private parties. Analysis under the Contract
Cl ause proceeds in four steps. The Court nust inquire: (1)

whet her there is a contractual relationship; (2) whether a change
in law inpairs that contract; (3) whether that inpairnment is
substantial; (4) whether that substantial inpairnment is

reasonabl e and necessary to serve an inportant public purpose.
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General Motors Corp. v. Ronein, 503 U.S. 181, 186 (1992); United

States Trust Co. v. New Jersey, 431 U S 1, 25 (1977); MGath v.

Rhode Island Retirenent Bd., No. 95-2301, 1996 W. 369377, at *5

(st Cir. July 9, 1996). Wen the state is a party to the
contract at issue, the court nust undertake the fourth inquiry at
a heightened | evel of scrutiny "’ because the State’'s self-

interest is at stake.”" Energy Reserves Goup, Inc. v. Kansas

Power & Light Co., 459 U S. 400, 412-13 n.14 (1983)(quoting

United States Trust Co., 431 U S. at 26); see Nat’'|l Educ. Ass’n-

Rhode Island v. Retirenent Bd. of Rhode |sland Enpl oyees’

Retirement System 890 F. Supp. 1143, 1151 (D.R I

1995) (characterizing test as one of internediate scrutiny).

The Court will conclude: (1) that the MSRS nenbers who had
nmet the service requirenent qualifying themfor pension benefits,
I.e., those who were "vested," as of July 1, 1993 then had a
contractual relationship with the State, but that MSRS nenbers
who were not vested as of July 1, 1993 did not then have a
contractual relationship with the State; (2) that the 1993
Amendnents reduci ng the benefits of vested nenbers substantially
impaired their contract with the State; ** (3) that the 1993
Amendnents reducing the benefits of vested nenbers were not

necessary to serve the purpose of resolving Miine s fiscal

“The Court has conbined the second and third el enents of
t he anal ysis because there is no dispute as to the second,
namel y, whether the 1993 Amendnents constitute an inpairnent at
all. See Defendants’ Responses to Plaintiffs’ Second Request for
Adm ssions (Plaintiffs’ Ex. 501) Y 4.
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crisis. Accordingly, the Court will declare that the 1993
Anmendnents violate the Contract Cl ause as applied to vested
menbers and so will enjoin the application of those Anmendnents to

t hose nenbers.

1. Is there a Contract?

Whet her a statute gives rise to a contractual relationship
Is a question of federal constitutional law. Ronein, 503 U S. at
186. To the extent that the determ nation of this federa
question involves the interpretation of state |law, however, it is
appropriate to "accord respectful consideration and great weight

to the views of the State’s highest court.” Indiana ex rel.

Anderson v. Brand, 303 U. S. 95, 100 (1938).

Anal ysis of this question nust begin with the well -
establ i shed proposition "that absent sonme clear indication that
the legislature intends to bind itself contractually, the
presunption is that "a lawis not intended to create private
contractual or vested rights but nerely declares a policy to be
pursued until the legislature shall ordain otherwise.”" Nat’l|

R. R Passenger Corp. v. Atchison, Topeka & Santa Fe Ry. Co., 470

U S. 451, 455-56 (1985)(quoting Dodge v. Bd. of Educ., 302 U S.

74, 79 (1937)). Plaintiffs may overcone this presunption by
denmonstrating that "the | anguage and circunstances [of the
statute] evince a legislative intent to create private rights of
a contractual nature enforceable against the state." United

States Trust Co., 431 U S. at 17 n.14; Hoffrman v. City of
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Warwi ck, 909 F.2d 608, 614 (1st Cr. 1990). The statutory
| anguage itself, however, constitutes the primary object of this

inquiry. Nat’'l R R Passenger Corp., 470 U S at 466.

This Court wll apply the comon | aw of contracts to

determ ne whether a contract has fornmed between Plaintiffs and

12

the State for Contract C ause purposes. See, e.qg., Nat’'l Educ.

Ass’ n- Rhode Island, 890 F. Supp. at 1156-59 (applying

"traditional contract |aw principles"). According to those
principles, three famliar elenents are typically required for
the formation of a contract: offer, acceptance, and

consi deration. See Restatenent (Second) of Contracts 88 17(1),

22(1) (hereinafter "Restatenent"); Estes v. Smth, 521 A 2d 682,

684 (Me. 1987). An offer is defined as "the manifestation of
willingness to enter into a bargain, so nade as to justify
anot her person in understanding that his assent to that bargain

is invited and will conclude it." Restatenent 8 24. Ofers nmay

be express or inplied. Arthur L. Corbin, Corbin on Contracts

8§ 1.19, at 55 (Joseph M Perillo rev. ed. 1993). An offeree may

accept the offer by "a manifestation of assent to the terns

“Because this Court will decide that, under the comon | aw
of contracts, the statutory |anguage and circunstances of the
Mai ne plan (constituting an offer), combined with the conduct of
menber Plaintiffs (constituting acceptance and consi deration, but
not here considered for legislative intent), gives rise to an
i nplied-in-fact contract for Contract C ause purposes, this Court
need not consider the theories of quasi-contract and trust that
Plaintiffs al so advance to establish the existence of a contract
for Contract Cl ause purposes. Accordingly, this Court will not
consider Plaintiffs’ exhibits to the extent that they are offered
in support of those theories.

12



thereof . . . in a manner invited or required by the offer."”

Restatenent 8 50; Quellette v. Bolduc, 440 A 2d 1042, 1045 (Me.

1982). To render an offeror’s prom se enforceable, an offeree
nmust provi de consideration, which is sone "perfornmance or return
promse . . . sought by the prom sor in exchange for his

prom se." Restatenent § 71(2); Witten v. G eel ey-Shaw, 520 A 2d

1307, 1310 (Me. 1987). \When the offeror seeks a performance
rather than a return prom se, the offeror proposes a unilatera

contract. Corbin, Corbin on Contracts 8§ 1.23, at 89; Chenard v.

Marcel Motors, 387 A 2d 596, 600 (Me. 1978).

In light of these principles, it should come as no surprise
t hat nost contenporary public pension plans have been held to
give rise to inplied-in-fact unilateral contracts within the
reach of the Contract Cause. MGath, 1996 W. 369377, at *5-*6;
60A Am Jur. 2d, Pensions and Retirenment Funds, § 1620, at 950
(1988). A legislature s manifestation, through the | anguage and
circunstances of the pension statute, of its intent to enter a
bargain with its enpl oyees, whereby the state provides them
pension benefits in exchange for a |long period of their |oyal
service and nonetary contribution, establishes the existence of

an offer. E.g., Nat’'l Educ. Ass’n-Rhode Island, 890 F. Supp. at

1157. State enpl oyees’ performance of that service and
contribution for the period required for eligibility constitutes
bot h acceptance (because it manifests their assent to the terns
of the state’s offer) and consideration (because it represents

the performance sought by the state in exchange for its prom se
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of benefits). 1d. at 1158-59. Thus, an inplied-in-fact
uni |l ateral contract inplicating the Contract C ause is forned.
See Brand, 303 U.S. at 100 ("a legislative enactnment may contain
provi si ons which, when accepted as the basis of action by
i ndi vi dual s, beconme contracts between themand the State or its
subdi visions within the protection of article |, 8§ 10.")

Al t hough public pension plans generally share this
contractual character, they vary widely as to when in the
enpl oynent relationship the benefits they provi de becone

contractual . MG ath, 1996 W. 369377, at *6; Spiller v. State,

627 A.2d 513, 516 & n.10 (Me. 1993). Careful review of the

rel evant cases reveals that two main factors account for the
variation anong courts on this point. The first is variation in
t he | anguage and circunstances of each state’s pension statute.
The second, and perhaps nore often determnative, is variation in
the theory of pension contracts that each court applies. Pi neman

v _Qechslin, 488 A 2d 803, 807-10 (Conn. 1985) (surveying and

choosi ng anong vari ous pension contract theories); Singer v. Cty
of Topeka, 607 P.2d 467, 473-75 (Kan. 1980)(sane). Two cases
illustrate in an especially clear and rel evant way how each of
these two factors can affect the resolution of this issue.

In the recent case of MG ath v. Rhode Island Retirenent

3To the extent that the questions of whether a contract is
formed and when a contract is forned are necessarily intertw ned,
it would seem particularly appropriate that courts consider
primarily the | anguage, as well as the circunstances, of the
statute. See United States Trust Co., 431 U S. at 17 n.14.
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Board, No. 95-2301, 1996 W. 369377 (1st Gr. July 9, 1996), the
Court of Appeals for the First Crcuit discussed the effect of
statutory | anguage that expressly reserves to a state |legislature
the power to anmend or termnate its public pension plan. 1d. at
*6-*8. The court noted that, under the common | aw of contracts
general ly, when an offeror expressly reserves the power to revoke
an offer to enter a unilateral contract until performance is

conplete, the offer is illusory and may not yet give rise to a

contract. 1d. at *6 (citing Restatenent 8§ 45, cm. b). The
court added that, under the common | aw of pension contracts
particularly, however, such a revocation power is effective only
until "an enpl oyee’'s rights under the plan vest,"” the tine at

whi ch "an enployee fulfills the service requirenents entitling
himor her to retirenment benefits under a pension plan.” [d. at
*7. The court neverthel ess expressed doubt regardi ng whet her
this limtation on an enployer’s reserved power to revoke pension
benefits applies with the sanme force to state pension plans,
since this imtation mght constitute an unprecedented

I nfringenent of state sovereignty. 1d. at *8; see also Nat’

R R Passenger Corp., 470 U S. at 467 & n.22 (discussing

unlimted effect of express reservation by Congress of revocation

power) .

In Petras v. State Board of Pension Trustees, 464 A 2d 894

(Del. 1983), the Suprenme Court of Delaware, in deciding the issue
of when its state pension plan created enforceabl e contractual

rights to benefits, exenplified a widely held theory of pension
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contracts. The plan at issue was typical of nmany contenporary
plans in that it contained provisions that: extended benefits to
menbers; predicated eligibility for those benefits upon the
conpl etion of a mninmmperiod of service; and required
contributions of nenmbers. ! 1d. at 895. The court affirmed the
hol di ngs of earlier Delaware court cases that this statutory
schene gave rise to enforceable contractual rights, but only
"upon fulfillment of the eligibility requirenents.” |d. at 869.
Correspondi ngly, "no contract exists between an enpl oyee and the
State, concerning the state pension plan, unless and until the
pension vests." 1d. The court concluded, therefore, that
"pension rights may be changed at any tine before they becone
vested." 1d.

The pension theory enbodied in the Petras decision has been
applied in other jurisdictions as well. Petras, 464 A 2d at 869

(collecting cases); Baker v. Cklahoma Firefighters Pension & Ret.

Sys., 718 P.2d 348, 352 (Ckla. 1986); see Singer, 607 P.2d at

474-75. Upon adopting the Petras view of pension contracts, the
Suprenme Court of Okl ahoma concisely articul ated the conpelling
t heoretical and practical reasons for doing so:

Viewi ng the contract between the state and its enpl oyees as
com ng into existence at the point of eligibility allows the
necessary flexibility in fiscal planning which nust be given
to the Legislature. This view also avoids the necessity of
engaging in the tortuous applications of contract |aw which
ot her jurisdictions have applied in finding that rights,

“There is no indication that the plan contained any
statutory provision expressly reserving the power to revoke
benefits.
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whi ch they have characterized as being in existence,

[ nevert hel ess] remmin subject to unilateral nodifications.
This view al so realistically acknow edges the conti ngent
nature of the relationship as it ripens into a contractual
obligation on the part of the state.

15

Baker, 718 P.2d at 352. This theory of pension contracts,
wher eby benefits vest and becone enforceable only upon
satisfaction of service requirenents for eligibility, has been

descri bed el sewhere as a "deferred conpensation” theory. MG at h

v. Rhode Island Retirenent Board, 906 F. Supp. 749, 760 n.1
(D.R 1. 1995)(citing Nat’'l Educ. Ass’n-Rhode Island, 890 F. Supp.

at 1156), aff’'d, 1996 W 369377 (1st Cir., July 9, 1996).

It is wthin this legal context that this Court wll
det ermi ne whet her and when the Maine State Retirenent System
creates a contract with any of the present Plaintiffs for
Contract Cl ause purposes.

This Court holds that, at sone point in the enpl oynent
rel ati onship between the State of M ne and MSRS nenbers, the

Mai ne Pl an creates a contract that binds the State to provide

Al ong the sane lines, the Supreme Court of Connecticut has
criticized the "limted vesting"” theory of pension contracts,
e.q., Public Enployees’ Retirenent Board v. Washoe County, 615
P.2d 972, 974-75 (Nev. 1980), whereby pension benefits becone
contractual on acceptance of enploynment but neverthel ess remain
subject, pursuant to an inplied termof that contract, to
"reasonabl e nodi fication" by the enpl oyer:

It makes little sense to strain established rul es of
statutory interpretation to find a contract where the
requisite express legislative intent is lacking, only to
strain other equally well settled legal principles to allow
for necessary unilateral nodification by the state.

Pi neman v. Qechslin, 488 A 2d 803, 809 (Conn. 1985).
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MSRS nmenbers with certain retirenent benefits. The Maine Plan
contains all the elenents which have been found al nost uniformy
to give rise to an inplied-in-fact unil ateral pension contract.
The pension statute contains provisions which manifest the State
of Maine’s willingness to enter into a bargain with Maine State
enpl oyees, whereby retirenment benefits woul d be exchanged for ten
years of |oyal service and nonetary contribution, in a way that
justifies those enployees in believing their acceptance is
invited. See 5 MR S. A 88 17050, 17151, 17851. MSRS nenbers
both manifest their assent to (and, therefore, acceptance of)
this offer and provide the consideration® sought by the State by
perform ng ten years of service and contribution to the system
In this way, the Maine State Retirenent System creates a
contractual relationship between the State of Mine and NSRS
menbers.

The question remains of when in the enploynent relationship
those enforceabl e contract rights arise. Consistent with the
met hod of other courts, this Court wll make this determ nation
by considering the | anguage and circunstances of any rel evant

statutory provisions and by applying the nost appropriate theory

®The so-call ed "Towne Report," which was adopted by the
Legi sl ati ve Recess Conmittee to which it was subnitted and, in
turn, by the entire Miine Legislature itself, indicated t hat
"[p]enS|on paynments are general ly deenmed as made in consideration

of past services, injury or |oss sustained, nerit, poverty, etc."
Report to Leglslatlve Recess Conmittee on Maine State Retirenent
System and Soci al Security Coverage, April 8, 1954, at 17
(Plaintiffs’ Ex. 207) (enphasis added) (hereinafter "Towne
Report™).
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of pension contracts.

The | anguage and circunstances of 5 MR S. A § 17801 bear
particul ar rel evance to the question of when the Maine Plan
creates contractual rights to retirenent benefits. That section
provi des:

No amendnent to this Part nmay cause any reduction in
t he amount of benefits which would be due to a nmenber based
on creditable service, earnable conpensation, enployee
contributions, pick-up contributions, and the provisions of
this part on the date immediately preceding the effective
date of the anendnent.
5 MR S.A 8 17801. This Court discerns in this provision two
statements of legislative intent pertinent to the present issue.
First, the legislature intends to be bound, as a termof the
i mpl i ed pension contract whose existence is established supra,
not to reduce a nenber’s benefits after they beconme "due to a
menber." Second, the legislature intends not to be bound not to
reduce a nmenber’s benefits before they becone "due to a nenber.”

Accord Spiller, 627 A 2d at 516 (reading 8 17801 to reserve right

to nodify benefits not then due). This inplied reservation of

the power to revoke, as to nenbers whose benefits are not yet

due," the offer giving rise to the contract renders that offer

illusory as to those nenbers. See MG ath, 1996 W. 369377, at

*6. These two facets of § 17801 indicate legislative intent to
create enforceable contract rights to benefits only when they
becone "due to a nmenber."

It is necessary to determ ne, then, when in the enpl oynent

rel ati onship benefits becone "due to a nmenber." The term "due"
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I's nowhere defined in the Maine Plan. It is clear, however, that
the phrase "due to a nenber" cannot nean "due to a retiree to
whom benefits are currently payabl e" because retirees are, by
definition, not menbers. 5 MR S. A 8 17654(2). Nor is it
legitimate to characterize as "due to a nenber" benefits for

whi ch the nenber is not even eligible. Accord Spiller, 627 A 2d

at 516 (finding no benefits "due to" plaintiff nenbers, none of
whom had net eligibility requirenents). Correspondingly, once a
menber has net eligibility requirenents for benefits, it becones
possi bl e, even plausible, to describe those benefits as "due to a
menber." Moreover, the legislative history of § 17801 indicates
that the provision was initially recommended and ultinmately

passed "to insure the continuation of presently vested rights."

Final Report of the Commttee on Veterans and Retirenent on its
Study of the Maine State Retirenment Systemat 4 (January 1975)
(Plaintiffs’ Ex. 105B)(enphasis added). Therefore, this Court
concl udes that the | anguage and circunstances of 5 MR S. A
§ 17801 indicate that retirenment benefits becone enforceable in
contract under the Maine Plan when those benefits are "due to a
menber, " here understood as "vested in a nenber,"” where vesting
occurs upon conpletion of the service requirenent for
eligibility.

The theory of pension contracts which this Court finds nost
appropriate to the Maine Plan yields the sanme result. That
theory, enbodied in the Petras decision discussed supra, provides

t hat pension benefits becone enforceable in contract only upon
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vesting, defined as satisfaction of eligibility requirenents.
The Court considers this theory applicable to the Maine Plan for
three reasons. First, the Maine Plan contains provisions
substantially simlar to those in Petras, in that both plans
extend benefits to nenbers, predicate eligibility for those
benefits on the conpletion of a service requirenent, and require
nonetary contribution. Second, the theoretical and practical
strengths of the Petras theory, as explicated in Baker, apply
wWth no less force to this case. Third, the Petras theory has
been fairly characterized as a "deferred conpensation"” theory of
pension contracts, and the legislative history of the Maine Plan
contains frequent references to an understandi ng of the system as
one of "deferred conpensation.” See, e.d., Towne Report at 17-
19. Therefore, the theory of pension contracts best suited to
the circunstances of this case also indicates that pension
benefits under the Miine Plan becone contractual only upon

vesti ng.

The | anguage and circunstances of the rel evant provision of
the Maine Plan, as well as the appropriate theory of pension
contracts, then, both point to the sane conclusions with respect
to the present Plaintiffs.

First, the Court holds that MSRS nenbers not vested on the
effective date of the 1993 Anendnents do not have enforceabl e
contract rights to the benefits reduced by the those anmendnents.
Under the applicable theory of pension contracts, nenbers of a

pensi on plan have no contractual rights to benefits unti
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vesting. Even if it were sonehow nore appropriate to apply a
different theory of pension contracts under which the inplied

of fer of benefits is viewed as extended to nonvested nenber
Plaintiffs, the reservation in 8 17801 of the power to reduce
benefits not then "due to a nenber" renders the offer of those
benefits illusory as to those Plaintiffs. MGath, 1996 W
369377, at *6. Finally, although § 17801 indicates the

| egislature’s intent, as a termof its inplied-in-fact contract
with menbers, not to reduce benefits then "due to a nenber," the
benefits reduced by the 1993 Anendnents were not "due to" nenber
Plaintiffs not presently vested on the effective date of those
amendnents.

Second, the Court holds that MSRS nenbers vested on the
effective date of the 1993 Anendnents have enforceabl e contract
rights to the benefits reduced by those anendnents. Once agai n,
under the applicable theory of pension contracts, nenbers of a
pension plan acquire contractual rights to benefits upon vesting.
Mor eover, the legislature’ s reservation in 8 17801 of the power
to reduce benefits not then "due to a nenber" renders the offer
of those benefits illusory only as to nonvested nenbers, not as
to vested nenmbers. ' Perhaps nost inportant of all, § 17801
i ndi cates the legislature’s intent, as a termof its inplied-in-

fact contract, not to reduce benefits then "due to a nenber," and

"The effect of the legislature’ s revocation power may al so
not extend to vested nmenbers as a matter of the common | aw of
pension contracts. See MG ath, 1996 W. 369377, at *6-*8.
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the benefits reduced by the 1993 Anendnents were "due to" nenber
Plaintiffs presently vested on the effective date of those
amendnents.

Therefore, because Plaintiffs not presently vested before
the effective date of the 1993 Amendnents have no enforceabl e
contract rights to the benefits reduced by those anendnents,
their claimunder the Contract C ause nust fail
Correspondi ngly, because Plaintiffs presently vested before the
effective date of the 1993 Anendnents do have enforceabl e
contract rights to the benefits reduced by those anendnents,
their claimunder the Contract C ause nmay proceed to the next

stage of anal ysis.

2. |s the Contract Substantially |npaired?

To establish a violation of the Contract C ause, those
Plaintiffs with contractual rights in the benefits nodified by
the 1993 Anendnents nust yet denonstrate that those nodifications
"substantially inmpair" those rights. Ronein, 503 U S. at 186.

Al t hough gui dance fromthe Suprenme Court on this issue is sparse,
two rules relevant to this case have energed at the appellate
|l evel . First, a contract with a state is substantially inpaired
If the legislature adversely nodifies a termthat induced the
plaintiff to enter the contract and on whose continued exi stence

the plaintiff reasonably relies. Baltinore Teachers’ Union v.

Mayor and Gty Council of Baltinore, 6 F.3d 1012, 1018 (4th Cr.
1993); see Energy Reserves Group, 459 U.S. at 411 (citing El_Paso
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v. Simons, 379 U S. 497, 515 (1965)). Second, a pension

contract with a state is not substantially inpaired if the

| egi sl ative nodification "bear[s] sone material relationship to
t he purpose of the pension systemand its successful operation;
and any di sadvantage to enpl oyees [is] acconpani ed by conparabl e

new advantages." State of Nevada Enployees Ass’'n v. Keating, 903

F.2d 1223, 1227 (9th G r. 1990).'®
The Court finds that the three 1993 Anendnents applicable to
vested nenber Plaintiffs substantially inpair their contract with

the State of Maine. Once again, those anendnents would: (1)

®This Court is aware that the test outlined above is
commonly | abel ed the "reasonabl e nodification" test. E.qg.,
Public Enpl oyees’ Retirenment Board v. Washoe County, 615 P.2d
972, 974-75 (Nev. 1980). For three reasons, however, this Court
declines to apply that label to this test in the context of this
case. First, using the phrase "reasonable nodification” to
describe a test that gives content to "substantial inpairnent”
risks its confusion with, and m sapplication as, the next step in
the anal ysis (whether the substantial inpairnment is " reasonable
and necessary to serve an inportant public purpose"). See, e.qg.,
Plaintiffs’ Reply Brief (Docket No. 58) at 11; Halpin v. Nebraska
State Patrolnmen’s Retirenent System, 320 N.W2d 910, 915 (Neb.
1982). Second, using the phrase "reasonable nodification” to
describe this test risks its confusion with the contract term
both that state courts comonly inply in state pension contracts
as a matter of state law, and fromwhich the test originally
derives. By contrast, this Court reads Keating to say that, as a
matter of federal law, a contract nodification is not a
"substantial inpairnent” for Contract C ause purposes if it neets
the requirenments of this test, regardl ess of whether the pension
contract in question contains such an inplied termas a matter of
state law. Keating, 903 F.2d at 1227. Third, the test better
hel ps define the ordinary neani ng of the phrase "substanti al
impai rment." A nodification can hardly be described as an
I npai rment, least of all a substantial one, if it creates
benefits to offset its burdens. This is especially so when the
pur pose of such a nodification is to enhance the successful
operation of a pension system These two factors, then, describe
particularly well what a "substantial inpairnment” is not, |ess
wel | what a "reasonabl e nodification" is.
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I ncrease the enpl oyee contribution rate from6.5%to 7.65% (2)
cap the salary increases that may be included in the cal cul ation
of the annuity benefit; and (3) postpone for six nonths the first
cost-of-living increase in the annuity benefit after retirenent.
First Stipulation § 3. None of these inpairnents either bear any
material relationship to the successful operation of a pension
pl an or create benefits to offset the burdens they inpose.
Testinony at trial also reveals both that the benefits inpaired
by these anmendnents induced vested nenber Plaintiffs to enter
their contract with the State of Maine, and that those Plaintiffs
reasonably relied on the continued existence of those benefits.
See Testinony of Richard M Parker, Paul L. Hutchins, and Dani el
J. Lowell, cited supra Section |I. Mreover, Courts have comonly
found an increase in the rate of contribution in particular to

represent a substantial inpairnment. Marvel v. Dannemann, 490 F

Supp. 170, 171 (D. Del. 1980); Pennsylvania Fed'n of Teachers v.

Sch. Dist. of Philadelphia, 484 A 2d 751, 753 (Pa. 1984); Singer,

607 P.2d at 476-77. Therefore, the 1993 Anendnents substantially
i mpair the contractual rights of vested nenber Plaintiffs to the

retirenent benefits at issue.

3. Is the Substantial |npairnment Reasonabl e and Necessary
to Serve an | nportant Public Purpose?

Even though the State’s inpairnment of vested Plaintiffs’
rights to retirenent benefits is substantial, it nmay yet be

perm ssi bl e under the Contract Clause "if it is reasonable and

25



necessary to serve an inportant public purpose.” United States

Trust Co., 431 U.S. at 25. The Court need not decide whether the
present substantial inpairnent is "reasonable,” nor whether the
public purpose it serves is "inportant," because the Court finds
that it is not "necessary” to that purpose. It is undisputed
that the State’s purpose in reducing pension benefits was to help
alleviate the State’s fiscal crisis. Persuasive expert testinony
presented at trial, which described various neans of cutting
expenditures to serve this purpose without inpairing Plaintiffs’
contract rights, defeats Defendants’ claimthat the inpairnent
was necessary to serve that purpose. See Testinony of Bent

Schl osser, cited supra Section |I. Therefore, the State's
substantial inpairnment of vested Plaintiffs’ contractual benefits

constitutes a violation of the Contract C ause.

B. Due Process O ause (Count I1)

Plaintiffs® claimthat the 1993 Anendnents violate the
substantive aspect of the Due Process O ause of the Fourteenth
Anmendnment . US Const. anend XIV, 8 1. To withstand such a

chal | enge, the 1993 Anmendnents need only be rationally related to

Because the Court has determned that application of the

1993 Anendnents to vested nenber Plaintiffs violates the Contract
Clause, it is unnecessary to decide whether that sanme application
al so violates the Due Process C ause of the Fourteenth Anmendnent
or the Takings C ause of the Fifth Anendnment. It renains
necessary, however, to determ ne whether the application of the
1993 Anendnents to nonvested nmenber Plaintiffs violates either of
those other two constitutional provisions. Therefore, Sections
I[1.B. and Il.C. will pertain only to nonvested nmenmber Plaintiffs.

26



a legitimate state purpose. Parker v. Wakelin, 882 F. Supp.

1131, 1138 (D. Me. 1995); see WIllianson v. Lee Optical, 348 U S

483, 487-88 (1955); Pineman v. Fallon, 842 F.2d 598, 601 (2d Gr.

1988). The Court finds the 1993 Anendnents rationally related to
the legitimte state purpose of reducing expenditures in a tine

of fiscal crisis. See Spiller, 627 A 2d at 521 (Wathen, C. J.,

and d assnman, J., dissenting). Therefore, the 1993 Anendnents,
as applied to nonvested nenber Plaintiffs, do not violate the Due

Process d ause.

C. Takings dause (Count 11)

Plaintiffs also claimthat the 1993 Anendnents viol ate the
Taki ngs Cl ause of the Fifth Arendnent. U.S. Const. anend V. To
determ ne whether |egislation effects an unconstitutional taking
of property,? the Court considers three factors of "’particul ar
significance : (1) 'the econom c inpact of the regulation on the
claimant’; (2) 'the extent to which the regulation has interfered
wi th distinct investnent-backed expectations’ ; and (3) 'the

character of the governnental action.”" Connolly v. Pension

Benefit Guaranty Corp., 475 U. S. 211, 225 (1986)(quoting Penn

Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978)).

The Court finds that the 1993 Anendnents, as applied to

nonvested Plaintiffs, do not effect a taking of their alleged

*The Court assunes, W thout deciding, that nonvested
Plaintiffs’ interest in their pension benefits constitutes
"property" for Takings C ause purposes.
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property because none of these three factors so indicate. First,
al t hough the econom c inpact on nonvested Plaintiffs, as
illustrated by the near-worst-case scenari o addressed by an

expert actuary at trial, is "significant," Wshington Lega

Foundation v. Massachusetts Bar Foundation, 993 F.2d 962, 976

(st Cir. 1993), it is neither "severe," Pineman v. Fallon, 842

F.2d 598, 602 (2d Cir. 1988), nor of a sort that "extinguish[es]

a fundanental attribute of ownership," Agins v. Tiburon, 447 U S

255, 262 (1980). See Testinony of Mchael E. Gallagher, cited
supra Section |I. Second, the 1993 Anendnents do not interfere to
any extent with investnent-backed expectations of nonvested
menbers because, w thout contractual rights, nonvested nenbers
have no i nvestnent - backed expectations subject to interference.

Pi neman, 842 F.2d at 603. Third, the 1993 Anendnents constitute
nei ther a pernmanent physical invasion of their benefits nor an

elimnation of the econom c value of their benefits. Washi ngt on

Legal Foundation, 993 F.2d at 975 (citing Lucas v. South Carolina

Coastal Council, 112 S. C. 2886, 2893 (1992)). Instead, they

anount only to an ordinary "adjustnent of the benefits and
burdens of economic life." Pineman, 842 F.2d at 602
(characterizing change in pension plan that increases retirenent

age)(citing Usery v. Turner Elkhorn Mning Co., 428 U.S. 1, 16

(1976)). Therefore, this Court finds no unconstitutional taking
in the application of the 1993 Anmendnents to nonvested nmenber

Plaintiffs.
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[11. CONCLUSI ON

Accordingly, it is hereby ORDERED that those 1993 Anendnents
to the Maine State Retirenent System P.L. 1993, ch. 410, pt. L,
88 13, 28, 31, that purport to apply to the retirenment benefits
of MSRS nenbers who were "vested" prior to the effective date of
t hose anendnents be, and they are hereby DECLARED, to violate the
Contract C ause as applied to those nenbers. It is further
ORDERED t hat application of those anendnents to "vested" MSRS
menbers be, and it is hereby, ENJO NED. Counsel for the
Plaintiffs shall submt to the Court, within ten (10) days from
the date of the docketing of this order, a proposed order of
judgnment for consideration by the Court which will fully

I npl enent the decision set forth above.

GENE CARTER
Chi ef Judge

Dated at Portl and, Miine this 1st day of August, 1996.
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